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Important Information Regarding This Summary

This summary is for your general information. The discussion of any estate planning alternatives and other observations herein are not intended
as legal or tax advice and do not take into account the particular estate planning objectives, financial situation or needs of individual clients.
This summary is based upon information obtained from various sources that Bessemer believes to be reliable, but Bessemer makes no
representation or warranty with respect to the accuracy or completeness of such information. Views expressed herein are current only as of the
date indicated, and are subject to change without notice. Forecasts may not be realized due to a variety of factors, including changes in law,
regulation, interest rates, and inflation.
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Introduction

The 54th Annual Heckerling Institute on Estate Planning was held in Orlando during the week
of January 13, 2020. This summary includes observations from that seminar, as well as other
observations about various current developments and interesting estate planning issues
(including planning under the SECURE Act). My goal is not to provide a general summary of the
presentations. Rather, this is a summary of observations of selected items during the week as
well as a discussion of other items. | sometimes identify speakers, but often do not (some
topics are discussed by various speakers). | take no credit for any of the outstanding ideas
discussed at the Institute — | am instead relaying the ideas of others that were discussed
during the week.

1. Summary of Top Developments in 2019

Ron Aucutt (Lakewood Ranch, Florida) lists the following as his top ten developments in
2019 in his report, “Top Ten” Estate Planning and Estate Tax Developments of 2019, with
detailed analysis, (found here and available at www.bessemertrust.com/for-
professional-partners/advisor-insights) :

(1) Enactment of the SECURE Act in December (see Item 3 below);

(2) The United States Supreme Court’s affirmance of North Carolina court rulings that the
state’s income taxation of a trust solely because a beneficiary lives in the state is
unconstitutional (see ltem 24 below);

(3) The Kress and Jones cases on tax-affecting in business valuations (see Iltems 15 and
16 below);

(4) The “For the 99.8 Percent Act,” introduced by Senator Bernie Sanders (see ltem 2
below);

(5) The new Uniform Electronic Wills Act (see ltem 37 below);

(6) Deductibility of estate and trust administration expenses by fiduciaries and
beneficiaries (see Item 5.a.-b. below);

(7) Affirmation of full portability in the final anti-clawback regulations (see Item 4.c.(4)
below);

(8) State taxation of QTIP trusts at the surviving spouse’s death;

(9) Estate tax charitable deduction affected by subsequent actions that reduce the value
charity receives; and

(10) Treatment of gifts, transfers at death, and transactions with grantor trusts in the final
qualified opportunity fund regulations (see Item 35 below).

2. Legislative Developments (Other than the SECURE Act)

2019 was a year of interesting legislative proposals but no significant legislative
developments UNTIL late December with the passage of the SECURE Act, which
severely curtails long-term “stretch” planning for IRA distributions (and is discussed in
detail in Item 3 below).
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a. Private Foundation Excise Tax on Net Investment Income. Passed in connection
with the massive spending bill (in addition to the SECURE Act) was the Taxpayer
Certainty and Disaster Tax Relief Act of 2019 that, among other things, replaced the
complex 2%/1% two-tiered tax on the net investment income of private foundations
under §4940 with an average 1.39% tax, and a repeal of the extremely unpopular tax
with respect to parking and public transit benefits provided by nonprofit employers.
See Benjamin Davidson, Parking Tax Purgatory, TAX NOTES (Jan. 20, 2020).

b. General Transfer Tax Proposals. Having a Democratic majority in the House no
doubt has changed the calculus of anticipated tax legislation, including legislation
relating to the transfer tax. As always, a variety of transfer tax proposals have been
submitted, ranging from repealing the estate tax or substantially reducing the rate to
accelerating the sunset of the basic exclusion amount or even reducing the exclusion
amount to $3.5 million.

c. Some Notable Positions of Democratic Presidential Candidates. Throughout the
year, perhaps the most interesting legislative discussion came from the positions of
the Democratic Presidential candidates. Some of them are listed.

e Former Vice President Joe Biden proposes ending the step-up in basis at death on
capital gains exceeding $100,000, applying the payroll tax to earnings over
$400,000, raising the corporate tax rate from 21% to 28%, taxing capital gains as
ordinary income for taxpayers having income over $1 million, raising the top
bracket to 39.6%, limiting reduction in tax liability from itemized deductions to no
more than 28% of deductions, phasing out the 8199A deduction for qualified
business income above $400,000, imposing a 15% minimum tax on corporate
book income for C corporations with over $100 million of book income, raising the
tax rate on foreign profits, eliminating fossil fuel subsidies, and eliminating like-kind
exchanges. The Biden proposals are estimated by the Urban-Brookings Tax Policy
Center to raise approximately $4 trillion over a decade, and to result in a reduction
of the after-tax income of the top 1% of households by 17% (compared to a drop
of 0.5% for bottom 80% of households). See Jonathan Curry, Biden’s Tax Plans
Total $4 Trillion in Tax Hikes, TPC Says, TAX NOTES (March 9, 2020). See generally
Jennifer Epstein, Biden to Target Tax-Avoiding Companies Like Amazon With
Minimum Federal Levy, BLOOMBERG (Dec. 4, 2019) (outlining Biden proposal and
estimated revenue impacts, including $400 billion revenue over 10 years from the
stepped-up basis proposal); The Biden Tax Plan: Budgetary, Distributional, and
Economic Effects, TAX NOTES (Jan. 24, 2020) (summarizing Penn Wharton Budget
Model of revenue effects of Biden proposal, including $204 billion revenue over 10
years from the stepped up basis proposal). The Biden campaign had previously
also proposed eliminating the cap on the Social Security payroll tax (so that the
7.65% tax [6.2% Social Security, 1.45% Medicare] would apply on all wages, not
just up to the $132,900 limit [for 2019]). See Cooper, Biden Seeks Boost in
Capital Gains, Corporate Tax Rates, TAX NOTES (Oct. 24, 2019); Nitti, Reviewing
The Democratic Candidates’ Tax Plans: Joe Biden, FORBES (Sept. 30, 2019).

e Senator Bernie Sanders would increase the income tax rates, with brackets of
40%, 45%, 50%, and 52%. He also would enact a 4% surtax on all taxable
income, tax long-term capital gains and qualified dividends at ordinary income
rates for taxable income over a certain level (over $250,000 for married filing
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jointly), cap the maximum benefit of deductions at 28%, tax capital gains on gifts
and bequests of appreciated property with a lifetime exclusion of $250,000 of
gains (with the exclusion being reduced by the income of the donor or
decedent)(note this would not just eliminate stepped-up basis but would
accelerate gain recognition at death and upon making gifts). He has previously
proposed a new financial tax on stock, bond and derivative trades, a new “carbon
tax,” and increasing the tax on net investment income from 3.8% to 10%.

e Senators Warren and Sanders have both proposed an annual wealth tax, and other
candidates said they would consider a wealth tax (see Item 2.d. below).

e Presidential candidate Julian Castro jumped on the bandwagon of a “mark-to-
market"” system earlier proposed by Senator Ron Wyden. Senator Wyden has
proposed taxing the annual increases in the value of taxpayers' assets under a
“mark-to-market” system (exempting primary residences and 401(k) plans and
with a deferral and lookback charge for the deferral for nonpublicly traded assets),
and he would also raise the rates on capital gains to the rates on ordinary income.
The Castro mark-to-market proposal would have been limited to publicly traded
assets, with other assets being taxed on sale with a charge applied to limit the
benefits of tax deferral.

e Michael Bloomberg proposes increasing the top rate on ordinary income from
37% 10 39.6%, and to 44.6% on income above $5 million, increasing the rate on
long-term capital gains and qualified dividends to the ordinary income rate for
taxpayers with income over $1 million, lowering the estate and gift tax exclusion
amount (but not stating how low), eliminating stepped-up basis at death,
increasing the top corporate rate to 28%, eliminating the 20% pass-through
deduction on business income under 8199A, eliminating like-kind exchanges, and
imposing a 0.1% tax on all financial transactions (with a gradual phase-in, starting
at 0.02%).

d. Wealth Tax. Senator Elizabeth Warren proposes a 2% annual levy on wealth in
excess of $50 million and 3% on wealth above $1 billion. Economists with her
campaign estimate that the system would generate $2.75 trillion over a decade from
75,000 households, representing a 6% increase in revenues from under 0.1% of
households. (Other economists have estimated that the system would raise only
about half that much revenue.)

Senator Sanders subsequently also proposed an annual wealth tax with rates starting
at 1% on net worth above $32 million and increasing in increments to 8% for net
worth over $10 billion. His proposal would apply to about 180,000 households and
raise an estimated $4.35 trillion over a decade. His plan would bolster reporting
requirements, create a national wealth registry, increase IRS funding, and require the
IRS to audit 30% of wealth tax returns for Americans in the top one percent net
worth bracket and 100% of billionaires.

An annual wealth tax would require tens of thousands of complex IRS examinations
each year, compared to the once-per-lifetime estate tax audits, and would entail
substantial administrative and enforcement difficulties. See Jonathan Curry, Making
a Wealth Tax Work May Require ‘Rough Justice,” TAX NOTES (Sept. 30, 2019).

https://www.bessemertrust.com/for-professional-partners/advisor-insights 3



An annual wealth tax would face constitutional challenges because the Constitution
provides that any “direct tax” must be structured so that each state contributes a
share of the tax proportional to the state’s share of the population. Whether a wealth
tax would be a “direct tax” is unclear, but many constitutional experts believe that it
would be an unconstitutional direct tax. See Madison Spach, Jr., The National
Wealth Tax: Unconstitutional and Unworkable, TAX NOTES (Nov. 20, 2019).

The direct tax issue was vigorously debated in the Constitutional Convention. The
issue about direct taxes was part of the ugly history of negotiations about the
counting of slaves (ultimately as three-fifths of a person) for purposes of both
taxation and representation. Article |, Section 2, Clause 3 of the U.S. Constitution
provides:

Representatives and direct Taxes shall be apportioned among the several States which may be
included within this Union, according to their respective Numbers, which shall be determined by
adding to the whole Number of free Persons, including those bound to Service for a Term of
Years, and excluding Indians not taxed, three fifths of all other Persons.

Article 1, Section 9 adds:

No Capitation, or other direct Tax shall be laid, unless in proportion to the Census or Enumeration
herein before directed to be taken.

The Supreme Court has consistently held that an unappportioned national tax on real
estate would be a prohibited direct tax. The first Supreme Court case to address the
direct tax issue, Hylton, 3 U.S. 171, addressed a carriage tax. Some of the Justices
reasoned that a direct tax would include a capitation tax (i.e., a poll tax) or a tax on
land, and since that time cases have consistently treated a tax on real estate as a
direct tax. Justice Roberts in the majority opinion of National Federation of
Independent Business v. Sebelius, 567 U.S. 519 (2012), upholding the Affordable
Care Act, cited Eisner v. Macomber, 252 U.S. 189 (1920) for the proposition that an
unapportioned tax on the ownership of personal property would constitute a direct
tax.

One explanation for the distinction between direct and indirect taxes is that “direct
taxes” are taxes on things that cannot be avoided, like real estate, “your head,” or
other property. “Indirect taxes” would apply to things that are voluntary like excise
taxes or transactional taxes. The rationale for apportioning federal taxes by
population makes sense because a war had just been fought over “taxation without
representation,” so the approach was to prohibit federal taxes except to the extent
that they are based on votes.

The wealth tax has been extremely controversial, and is highly unlikely to ever be
adopted. If it were adopted, a mess would ensue for years until the constitutional
issues were resolved. The tax would be extremely difficult to administer and would
entail massive compliance expenses in annual valuations and returns. (Senator
Sanders estimates that his version of the tax would apply to 180,000 households.
Compare that with the fact that about 12,000 estate tax returns are now filed each
year.)

e. “For the 99.8 Percent Act.” Senator Sanders on January 31, 2019 introduced S.
309 titled “For the 99.8 Percent Act,” which would reduce the basic exclusion
amount to $3.5 million (not indexed) for estate tax purposes and to $1.0 million (not
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indexed) for gift tax purposes and increase the rates: 45% on estates between $3.5
and $10 million, 50% on $10 million - $50 million, 55% on $50 million - $1 billion, and
77% over $1 billion. (The GST rate is not specifically addressed, so presumably it
would be the highest marginal estate tax rate of 77% under §2641(a)(1), with a $3.5
million GST exemption.)

Rep. Jimmy Gomez (D. California) introduced a similar bill in the House (H.R. 4857,
with 37 other sponsors) on October 25, 2019.

In addition, the bill would make major dramatic changes to the transfer tax system
including:

Adding a statutory anti-clawback provision for both estate and gift taxes;

Increasing the potential reduction of the value for family farm and business
property under the 82032A special use valuation rules from $1.16 million currently
to $3 million (indexed);

Increasing the potential estate tax deduction for conservation easements from
$500,000 to $2 million (but not exceeding 60% of the net value of the property);

Extending basis consistency provisions (and accompanying reporting
requirements) to gifts;

Valuing entities by treating nonbusiness assets and passive assets as owned
directly by the owners (and valuing them without valuation discounts), with
look-through rules for at least 10% subsidiary entities;

Eliminating minority discounts for any entity in which the transferor, transferee,
and members of their families either control or own a majority ownership (by
value) of the entity (proposals restricting valuation discounts for family-held assets
that were first introduced in the Clinton Administration);

10-year minimum term for GRATs with a remainder interest valued at the greater
of 25% of the amount contributed to the GRAT or $500,000 (up to the value of
property in the trust);

Major changes for grantor trusts —
o Estate inclusion in grantor’s gross estate;

o Distributions are treated as gifts from the grantor;
o Gift of entire trust if it ceases to be a grantor trust during the grantor's life;

o Those 3 rules apply for (1) grantor trusts of which the grantor is the deemed
owner, and (2) third-party deemed owner trusts (8678 trusts) to the extent the
deemed owner has sold assets to the trust in a non-recognition transaction,
including the property sold to the trust, all income, appreciation and
reinvestments thereof, net of consideration received by the deemed owner in
the sale transaction;

o The initial gift to the trust is also a gift, but a reduction will apply in the
amount of gifts or estate inclusion deemed to occur (under the first three
rules) by the amount of the initial gift;
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o These rules apply to trusts created on or after the date of enactment, and to
the portion of prior trusts attributable to post-date-of-enactment contributions
and sales in nonrecognition transactions with the prior trust;

e Regardless of GST exemption allocated to a trust, a trust will have a GST
inclusion ratio of 1 (i.e., fully subject to the GST tax) unless “the date of
termination of such trust is not greater than 50 years after the date on which such
trust is created”; this provision applies to post-date-of-enactment trusts, and prior
trusts would have the inclusion ratio reset to one 50 years after the date of
enactment; the provision is more aggressive than the Obama Administration
proposal which had a limit of 90 rather than 50 years, and which merely reset the
inclusion ratio to one after the 90-year term rather than applying an inclusion ratio
of one from the outset if the trust did not have to terminate within the maximum
allowed time; and

e The annual exclusion is “simplified” by providing a $10,000 (indexed) exclusion
not requiring a present interest (but still requiring an identification of donees), but
each donor is subject to a cumulative limit of twice that amount (2 times the
current $15,000 amount, or $30,000) for gifts in trust, gifts of interests in pass-
through entities, transfers subject to a prohibition on sale, or any other transfer
that cannot be liquidated immediately by the donee (without regard to withdrawal
or put rights).

This bill is significant, even if Senator Sanders is not the Democratic Presidential
nominee; these are proposals that have been suggested by others from time to time,
but have not been reduced to statutory text that can be pulled off the “shelf” to
incorporate into whatever other legislation happens to be popular at the time. This
proposal will not be enacted in the current Congress, but could portend future
transfer tax considerations if Democrats secure control of both the House and Senate
in future years. Remember 2012? The mad rush could be 10 times as bad if this bill
starts getting serious consideration.

For a much more detailed discussion of the specific provisions in this proposal, see
Ron Aucutt’'s “Top Ten” Estate Planning and Estate Tax Developments of 2019, with
detailed analysis, (found here and available at www.bessemertrust.com/for-
professional-partners/advisor-insights) .

3. SECUREAct

The following summary of changes made by and planning implications of the SECURE Act
are based primarily on presentations and resources from Natalie Choate (Boston,
Massachusetts).

a.

https://www.bessemertrust.com/for-professional-partners/advisor-insights

Introductory Background.

The SECURE Act (H.R. 1994, Setting Every Community Up for Retirement
Enhancement Act of 2019) was a proposal to make various changes regarding
retirement benefits. The bipartisan proposal was unanimously approved by the
House Ways and Means Committee and passed the House by a vote of 417-3.
Similar proposals had been introduced in the Senate.
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The SECURE Act was included as Division O of the late 2019 “spending bill,” H.R.
1865, the Further Consolidated Appropriations Act, 2010. That Act passed the House
(297-120), the Senate (71-23), and was signed by the President on December 20,
2019.

The miscellaneous retirement plan changes in the SECURE Act include liberalized
rules for multiple employers, a new small employer automatic enrollment credit,
expanded participation in employer 401(k) plans to include long-term part-time
workers, certain expanded uses of Section 529 plans (see the following paragraph),
tax-free $5,000 permitted withdrawal within one year after the birth or adoption of a
child by the participant, and required annual disclosures of estimated projected
lifetime income under annuity elections.

The changes for 529 plans include treating the cost of apprenticeship programs as
qualified education expenses and allowing distributions of up to $10,000 for repaying
qualified education loans of the beneficiary or the beneficiary’s sibling. Note that
distributions from a 529 plan that is not owned by the student or a parent of the
student are reported as untaxed income on the “Free Application for Federal Student
Aid (FAFSA) Form that many colleges use for financial aid applications. College
financial aid may be reduced by 50% of the untaxed income reported on the FAFSA
Form, but repayments of student loans do not have to be reported. Accordingly, if a
529 Plan has been established by a grandparent, to avoid reporting a $10,000 plan
distribution on the FAFSA Form, which may reduce financial aid by 50%, the student
could obtain a student loan and use distributions from the plan to repay $10,000 of
the loan.

The Act also repeals the provision in the 2017 Tax Act regarding the “Kiddie Tax"
applying the income tax rates for trusts to the unearned income of children and
allows taxpayers to elect to treat the repeal as effective for 2018 and 2019. (This has
been called the “Gold Star” family provision because the 2017 Kiddie Tax changes
had adversely impacted children who received government payments because they
are survivors of deceased military personnel and first responders.)

MORE important for estate planners, the SECURE Act:

¢ Changes the age that determines the required beginning date (RBD) for minimum
distributions (April 1 of the following calendar year) from 70% to 72, effective for
individuals who reach age 70"z after December 31, 2019 (the effect is that no one
will have his or her RBD in 2021); (A similar Senate proposal would have extended
the required beginning date age to 75 and removed it entirely for pensions worth
up to $100,000); and

e Eliminates the prohibition on contributions to an IRA after age 70% (but the
$100,000 limit on qualified charitable distributions from an IRA would be
correspondingly reduced [observe that changing the age for required minimum
distributions from 70% to 72 will not change the age at which qualified charitable
distributions from IRAs will be permitted]). See Item 3.m. below for a discussion
about IRA charitable rollover planning.
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MOST important for estate planners, the SECURE Act substantially limits
“stretch” planning for distributions from defined contribution plans (and IRAs)
following the death of the plan owner (referred to as the “participant”). Under prior
law, following the participant’s death, plan benefits (including IRA benefits) could be
paid over the life expectancy of a “designated beneficiary,” to stretch the receipt
(and, therefore, the income taxation) of retirement benefits, but the SECURE Act
mandates that distributions to a designated beneficiary be made within 10 years
following the death of the participant, with exceptions for five categories of “eligible
designated beneficiaries.” Distributions from the IRA are typically taxed as ordinary
income, so the ability to stretch the receipt of those benefits as long as possible
defers the time that the income tax must be paid. (Throughout this discussion of the
SECURE Act, references to a “plan” or “plan benefits” will include an IRA.)

b. Post-Death Minimum Distribution Requirements under Prior Law. A grasp of
the prior law minimum distribution requirements following the death of the
participant is essential to understand the impact of the changes made by the
SECURE Act. Most of this prior law is retained under the SECURE Act (except for
the 10-year rule for designated beneficiaries, with special rules for the five categories
of eligible designated beneficiaries). The rules are based on regulations proposed in
1987 and 2001 and finalized in 2002, almost 20 years ago. A simplified summary of
the prior law follows [provisions impacted by the SECURE Act are briefly noted in
italicized comments in brackets].

The treatment varies based on whether or not the beneficiary is a “designated
beneficiary” (DB), meaning any individual but not an entity such as the participant’'s
estate, a charity, or a trust that is not a “see-through” trust (described below).

(1) Beneficiary Not a Designated Beneficiary. If the beneficiary is not a DB (Non-
DB), benefits must be paid within 5 years if the participant died before his or her
required beginning date (RBD) or over the participant’s remaining life expectancy if
the participant died on or after the RBD. [This does not change under the SECURE
Act.] The RBD was April 1 of the year after the participant reached age 702
[changed to age 72 in the SECURE Act.

(2) Beneficiary is a Designated Beneficiary Other Than a Surviving Spouse. |[f
the beneficiary is a DB and is not the surviving spouse, the benefits are paid over the
DB's life expectancy (if a see-though trust is the beneficiary, over the oldest
beneficiary’s life expectancy). (If the participant’s remaining life expectancy is longer,
that period may be used. Reg. 81.401(a)(9)-5, A-5(a)(1).) [The SECURE Act changes
this to a maximum 10-year payout instead of the DB’s life expectancy, whether the
Act changes from allowing the participant’s life expectancy if that is longer is unclear
if the beneficiary is a DB.]

(3) Beneficiary is the Surviving Spouse. [f the beneficiary is the participant’s
surviving spouse, the DB rule described above can apply (that would be applicable,
for example, if the beneficiary is a standard QTIP trust that does not mandate that all
distributions must pass to the spouse), but even more favorable alternatives may also
be elected in some circumstances. If the spouse is the sole beneficiary, the Single
Life Table is used, but the life expectancy is recalculated annually. (The specific rules
that apply when the spouse is the sole beneficiary are described in more detail in
[tem 3.c.(4)(i) below.)
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Better still (in most circumstances), if the spouse chooses to treat the decedent’s
IRA as his or her own IRA (spousal election) or elects to rollover the decedent’s IRA
into the spouse’s IRA (a spousal rollover), several significant advantages result. (1)
Distributions do not need to begin until the spouse reaches his or her RBD. (2)
Distributions are made at a slower pace because the Uniform Life Table may be used
(which is based on the joint life expectancy of the individual and someone who is 10
years younger). Under the new tables that apply beginning in 2021 (see ltem 3.b.(6)
below), the life expectancy of a 72-year old person under the Single Life table is 17.1
years, and under the Uniform Life table is 27.3 years, so using the Uniform Life table
allows taking withdrawals from the plan at a substantially slower rate. (3) The
surviving spouse can designate his or her own beneficiary, and at the spouse’s death,
the remaining benefits (which may be much reduced if the spouse has lived to near
his or her life expectancy) may be paid over the life expectancy of a DB. [The third
advantage is dramatically altered under the SECURE Act.]

(4) Three Tiers of Beneficiaries. Natalie Choate summarizes these rules as
reflecting three tiers of beneficiaries:

(i) Bronze — Non DBs (5-year rule if participant dies before RBD or the
participant’s remaining life expectancy if participant dies after RBD) [no change under
SECURE],

(ii) Silver — DB (life expectancy payout) [significantly limited under SECURE to 10-
year maximum payout for most DBs]; and

(i) Gold — Surviving spouse (life expectancy with further advantages including
delayed starting date, slower payout, and ability to name beneficiary who can receive
payout based on the beneficiary’s life expectancy) [unchanged under SECURE except
that at death of surviving spouse, 10-year rule applies].

(5) Trust Recipients. The trust rules described below have not been changed by the
SECURE Act (but the importance of which category applies to a particular trust may
be impacted dramatically by the SECURE Act.)

() See-Through Trusts. Although DBs must be individuals, trusts that meet
five requirements are classified as “see-though trusts.” The individual beneficiaries
of a see-though trust are treated as DBs of the plan or IRA (with a special rule as to
which such individual’s life is used to determine the life expectancy payout period).
The five requirements are: (1) the trust must be valid under local law; (2) the trust is
irrevocable or becomes so at the participant’s death; (3) the beneficiaries are
identifiable; (4) certain documentation is provided to the plan administrator; and (5) all
trust beneficiaries must be individuals (but “mere potential successor beneficiaries”
don’t count, which generally means that only the initial remaindermen are counted,
not remote successor remaindermen). While the individual beneficiaries are treated
as DBs, two special rules do not apply for beneficiaries of a see-though trust — the
trust cannot be treated as having separate accounts each having its own beneficiary,
and spousal rollovers are not available for any trust, even a see-through trust.

(i) Conduit Trusts. A conduit trust is the nickname (not formally called that in
the regulations) of a trust that has one individual beneficiary, and the governing
instrument requires that all plan or IRA distributions to the trust must be distributed
from the trust to the individual beneficiary. The distributions are deemed paid “to”
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the individual beneficiary, and the beneficiary is considered the sole beneficiary of the
trust and the plan or IRA for minimum distribution purposes, regardless who receives
any benefits if the beneficiary should die before all plan assets have been distributed
to the trust (and to the beneficiary). A conduit trust is a see-through trust. Conduit
trusts are straightforward to draft; they just require that plan distributions to the trust
are distributed forthwith to the single beneficiary.

(i) Accumulation Trusts. An accumulation trust is a trust that is not required
to distribute all plan benefits as received, but permits the accumulation of
distributions within the trust. All beneficiaries (except “mere successor potential
beneficiaries”) who might ultimately receive such accumulations are considered for
purposes of the minimum distribution rules (and the oldest such beneficiary’s life
expectancy is used as the relevant payout period). These restrictions have led to
considerable complexity in drafting accumulation trusts to assure that some older
beneficiary or entity might not be a trust recipient, including under the possible
exercise of a power of appointment.

(6) New Life Expectancy Tables for Retirement Plan Required Minimum
Distributions. The Single Life and Uniform Life tables for calculating required
minimum distributions are in Reg. 81.401(a)(9)-9(b)-(c). (The Uniform Life table,
which is based on the life expectancy of an individual and someone 10 years
younger, may be used only while the account owner is living or for a spousal rollover
IRA. Otherwise the Single Life (or Joint Lives) Table must be used. The Uniform Life
table allows taking withdrawals at a substantially slower rate. For example, the life
expectancy of a 72-year old person under the Single Life table is 17.1 years, and
under the Uniform Life table is 27.3 years.) Proposed regulations containing revised
tables were issued in November 2019. The revised tables will apply to distribution
calendar years beginning on or after January 1, 2021. The preamble to the proposed
regulations states that the “life expectancy tables and applicable distribution period
tables in the proposed regulations reflect longer life expectancies than the tables in
the existing regulations that are generally between one and two years longer than
under the existing regulations.”

c. Post-Death Minimum Distribution Requirements under SECURE Act; Limits on
Stretch Planning.

(1) Overview—Three Tiers of Beneficiaries. As described before, three tiers of
beneficiaries may benefit from retirement plans, but the perks have changed under
the SECURE Act.

(i) Bronze — Non DBs (the rules have not changed; 5-year rule if participant dies
before RBD or the participant’s remaining life expectancy if the participant dies after
RBD).

(ii) Silver — DB (downgraded perks; life expectancy payout has been downgraded
to payment within 10 years, but apparently the participant’s remaining life expectancy
can still be used if that is longer, Reg. §1.401(a)(9)-5, A-5(a)(1), although
8401(a)(9Q)(H)(i)(Il)'s direction that the 10-year rule for DBs "“shall apply whether or not
distributions of the employee’s interest have begun” might conceivably be
interpreted to override that regulation, see ltem 3.g. below for further discussion).
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(iii) Gold — Favored DBs (this tier has been expanded to five categories rather
than just for the surviving spouse; the same rules apply for a surviving spouse except
that at the death of the surviving spouse, benefits must be paid within 10 years of
the spouse’s death; for other EDBs, life expectancy payout as long as the original
EDB qualifies as an EDB, but thereafter benefits must be paid within 10 years of
when the beneficiary ceases as an EDB).

(2) Overview of Changes. The SECURE Act minimum distribution provisions retain
the current Code structure as much as possible. These provisions are in Section
401(a) of the ACT (unfortunately, confusingly similar to the Section number of the
Code (8401(a)) that contains the rules for qualified retirement plans).

Section 401(a)(9) of the Code contains the provisions about required distributions
from qualified retirement plans (including IRAs). The SECURE Act adds a new
8401(a)(9)(H), which includes six sub-paragraphs.

e (i) and (ii) — 10-Year Rule for DBs, Except for EDBs. These subparagraphs
say, rather obtusely with various cross references, exceptions, and special
rules layered over the existing provisions, that if the beneficiary is a DB, the
plan assets must be distributed within 10 years of the participant’s death
unless the beneficiary is an “eligible designated beneficiary” (EDB). A
modified life expectancy payout applies as long as the beneficiary is an EDB.

o (iii) — Death of or Otherwise Ceases to be EDB. If an EDB dies or otherwise
ceases to be an EDB before the plan has been entirely distributed, the
exception for EDBs will no longer apply, but the plan must be distributed
within 10 years after such EDB's death or cessation as an EDB (even if the
next successor beneficiary is an EDB at that time).

e (iv) and (v) — Special Rule for Trusts for Disabled or Chronically Il
Beneficiaries. Special rules apply to multi-beneficiary trusts if at least one of
the beneficiaries is a disabled or chronically ill individual (these provisions are
discussed below); and

e (vi) — Applicable to Defined Contribution Plans, Not Defined Benefit
Plans. These rules apply to defined contribution plans (including IRAs and
Roth IRAs, but not defined benefit plans, i.e., pension plans).

Section 401(a)(9)(E) is amended to describe five categories of EDBs.

Section 401(b) of the SECURE Act has effective date provisions. The provisions
generally apply to plans and IRAs for which the participant dies after 2019, but some
effects may result even when participants have died before 2020 (discussed in ltem
3.d. below).

That's it. Otherwise, all the minimum distribution rules stay the same. The
distribution rules have not changed if the beneficiary is not a DB. Determining if a
beneficiary is a DB has not changed. The various trust rules (for what is a see-through
trust, a conduit trust, or an accumulation trust) have not changed.
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(3) Ten-Year Rule. The SECURE Act applies its 10-year rule for making distributions
to a DB by cross reference to the 5-year rule that applies for non-DBs (if the
participant dies before his or her RBD), thus engrafting the body of regulatory law
that applies for the 5-year rule. This has the effect of clarifying several issues.

¢ Proportionate Distributions Not Required. Distributions do not have to be
made proportionately over the 10-year term; they could be made all in a lump
sum at the very end of the term (which would have the effect of deferring
recognition of the income, but would also result in “bunching” the income,
possibly into a high income tax bracket). For Roth IRAs, deferral until year 10
would likely be the most effective strategy.

e December 31 Due Date. Distributions must be made by December 31 of the
calendar year that contains the tenth anniversary of the relevant person'’s death.
See Reg. §1.401(a)(9)-3, A-2. (Presumably that same December 31 due date will
also apply to the new 10-year rule.)

¢ Eleven Calendar Years for Payments. The actual payout period could extend
over 11 taxable years (if death occurs in 2020, the final payment must be made
by December 31, 2030, so payments can be made in 2020-2030, or over 11
years). Spreading payments over more years increases the chances that lower
tax brackets may apply.

(4) Eligible Designated Beneficiaries. The five categories of EDBs are described in
new Code Section 401(a)(9)(E)(ii). They are (i) the surviving spouse, (ii) a participant’'s
child who "has not reached majority,” (iii) a disabled individual, (iv) a chronically ill
individual, and (v) an individual not described above who is not more than 10 years
younger than the participant. These beneficiaries qualify for a modified life
expectancy payout.

Status as an EDB is determined at the participant’s death. A DB who later satisfies
one of the five categories of EDBs does not become an EDB for purposes of being
able to use an adjusted lifetime payout rather than being subject to the 10-year rule.
8401(a)(9)(E)ii)(last sentence). (A special rule applies for minors — if the minor is
disabled upon reaching majority, the minor exception continues through the period of
disability, as discussed in ltem 3.c.(4)(ii) below.)

(i) Surviving Spouse. To qualify for the spouse exception, the benefits must be
payable “to” the surviving spouse, which likely requires that the beneficiary is the
surviving spouse outright, or a conduit trust for the surviving spouse (because the
conduit trust rules treat the conduit beneficiary as the owner of the trust and plan for
purposes of the minimum distribution rules).

Conduit Trust as Beneficiary. If a conduit trust for the spouse is a beneficiary
(or if the spouse is the outright beneficiary), the spouse could take advantage of
special spousal rules delaying beginning distributions until the end of the year in
which the deceased participant would have turned age 72 (§401(a)(9)(B)(iv)(l), as
amended by the SECURE Act) and using the Single Life Table but recalculating the
life expectancy annually (Reg. §1.401(a)(9)-5, A-5(c)(2) (first sentence, A-6). If the
spouse dies before all benefits are paid, the required minimum distribution for the

https://www.bessemertrust.com/for-professional-partners/advisor-insights 12



year of death must be paid based on the recalculated life expectancy by the end of
the year (if it had not previously been distributed that year), and the balance must be
paid within 10 years of the spouse’s death. (Before the SECURE Act, the benefits
could be paid over the spouse’s remaining life expectancy, with no recalculation
following his or her death.)

Standard QTIP Trust (Accumulation Trust) as Beneficiary. A standard QTIP
trust, that does not require that all retirement plan distributions to the trust be
distributed to the spouse, would not qualify for this spousal special treatment, even if
it is a valid see-though trust, Reg. §1.408-8, A-5(a). Under the SECURE Act, a
standard QTIP trust does not qualify as an EDB and the 10-year rule would apply after
the participant’s death. A QTIP trust, that also required such distributions to the
spouse of all plan distributions, would constitute a conduit trust that is an EDB and
would qualify for the spousal special treatment.

Spouse as Outright Beneficiary. If the spouse is the outright beneficiary,
additional alternatives are available (in addition to the option described above if a
conduit trust for the spouse is the beneficiary). The spouse can elect to treat the IRA
as his or her own, or may roll over the plan benefits into the spouse’s own rollover
IRA. Advantages include a delayed starting date (until the surviving spouse reaches
age 72) and a slower payout (using the Uniform Life Table). See Item 3.b.(3) above.
Under the SECURE Act the spouse would no longer have the ability to name a
beneficiary who can receive payout based on the beneficiary’s life expectancy, but
the remaining benefits would have to be paid by the end of the year in which the
tenth anniversary of the spouse’s death occurs. If a beneficiary is an EDB at the time
of the surviving spouse’s death, the EDB rules should apply for that beneficiary
(because the spousal rollover IRA is treated as the spouse’s IRA, §8408(d)(3)(A), 408
(A@)C)ii(1)).

(i) Minor Child of Participant. This exception applies for a minor child of the
participant, not a grandchild or any other person'’s child (such as a niece or nephew).

The exception applies until the child “reaches majority” within the meaning of a
specified unrelated provision (an obscure ERISA rule), which has a regulatory
provision treating the child as not having reached majority if the child has not
“completed a specified course of education” and is under the age of 26. The 10-year
rule applies, beginning when the child “reaches majority.” Therefore, this exception
could possibly extend to age 36. The meaning of a “specified course of education”
is unclear.

In addition, if a minor child becomes disabled before reaching majority, the
minority status continues as long as the child is disabled. Reg. §1.401(a)(9)-6, A-15.

This exception applies if the minor child is the outright beneficiary or is the
beneficiary of a conduit trust (but not an accumulation trust). Whether the exception
extends to a conduit trust with multiple “minor children” or to a conduit trust with
multiple beneficiaries, only some of whom are “minor children” is unclear even if the
trust must be separated into separate conduit trusts for the children at the
participant’s death. (It is hoped that regulations will provide relief; having four
separate conduit trusts for four minor children would make no sense.) Some
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planners have suggested providing that a conduit trust for a minor child could flip to
an accumulation trust after the child reaches majority. However, Natalie Choate
believes that the existing trust rules for retirement plan benefits do not clearly
sanction that approach.

Query whether a naming a custodian for the minor will be recognized as a
transfer to the minor in order to qualify for this exception? If the minor is named
outright as the beneficiary of the plan, Section 7(a) of the Uniform Transfers to
Minors Act appears to allow the plan to make the distribution to a custodian for the
minor.

If a conduit trust is used to qualify for this exception, observe that the
withdrawal rate will be very slow using the minor's life expectancy. Under the new
Single Life Table, for example, a 15-year old has a life expectancy of 69.9 years, so
the initial withdrawals would be about only 1/70" of the account. The withdrawal
would likely be much less than the interest and dividend produced by the account,
and the account would likely continue to grow during the period the minor qualified
for EDB treatment. After the minor “reaches majority,” further withdrawals from the
account could be halted for 10 years, at which time the entire account would be
withdrawn. That could possibly last until the “minor” child is 36 years old before
most of the account balance would have to be distributed from the account to the
trust and from the trust to the beneficiary.

What happens if more minor children are born to the participant after the
participant’s death is unclear, but the statute says that the determination of whether
a DB is an EDB “shall be made as of the date of death of the employee.”

Natalie Choate believes that the minor child exception is not particularly
helpful. Few parents die while a child of the parent still a minor, and even rarer it is
for both parents to die with a minor child. Participants with minor children often do
not yet have significant retirement benefits. Benefits may have to be withdrawn
within 10 years of the participant’s death to pay college expenses in any event.
Better than jumping through hoops to qualify for an exception that is extremely
unlikely ever to apply, young parents should consider making sure they have a
sufficient amount of term insurance (relatively cheap for young adults) to provide for
their minor children.

(iii)-(iv) Disabled or Chronically lll Individuals. The most helpful of the five
categories of EDBs is that a modified life expectancy payout applies if the DB is
disabled or chronically ill, thus providing favorable treatment for special needs trusts.
The SECURE Act provides cross references to definitions of disabled or chronically ill
individuals. For example, a person who qualifies for Social Security disability benefits
qualifies for this exception.

The beneficiary’s status as an EDB is determined at the participant’s death.
§401(a)(9)(E)(ii)(last sentence). If a DB later becomes an EDB (i.e., is later disabled)
before all distributions have been made from the plan, the plan cannot switch to EDB
status.

A special provision under 8401(a)(9)(H)(v) for multi-beneficiary trusts for disabled
and chronically ill beneficiaries gives these two categories of EDBs benefits not
enjoyed by other EDBs: (i) A mandated division at the participant’s death is given
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effect, contrary to the result described for retirement plan distributions generally in
Reg. §1.401(a)(9)-4, A-5(c) (for example if some of a single pot trust is divided into a
separate trust for a disabled or chronically ill child, that separate trust would qualify
for this exception); (i) A single trust with multiple disabled or chronically ill individuals
as beneficiaries qualifies for the exception; and (ii) An accumulation trust for
disabled or chronically ill beneficiaries qualifies for the exception (whose life
expectancy is used in that case is not clear, and the conservative approach, until the
IRS gives further guidance, is to have remainder beneficiaries who are no older than
the disabled or chronically ill current beneficiary or beneficiaries).

Being able to use accumulation trusts is particularly helpful for special needs
trust planning. See ltem 33 regarding special needs trust planning generally. Further
IRS guidance is needed with respect to various issues for special needs trusts,
including when and how the determination of whether a beneficiary is disabled or
chronically ill must be made. As examples of the need for further guidance, many
special needs trusts include a “backstop provision” allowing distributions to other
beneficiaries of amounts that would cause the disabled beneficiary not to qualify for
government assistance programs or include a provision allowing distributions to other
beneficiaries for tax planning in light of the high rates applied to undistributed trust
income. How will those provisions impact qualification of a trust as an EDB in light of
its disabled or chronically ill beneficiaries? Until further guidance is provided,
consider revising special needs trusts to exclude (i) backstop provisions, (ii) provisions
allowing excess assets to be distributed to non-disabled beneficiaries, or (iii)
provisions allowing the payment of travel expenses of a travel companion for a
disabled beneficiary.

The April 2020 issue of Trusts and Estates magazine will include an article by
Nancy Welber (Farmington Hills, Michigan) about use of the disabled and chronically
ill beneficiary exceptions in the SECURE Act.

(v) Less-Than-10-Years Younger Beneficiary. A classic example for this
exception would be siblings of the participant who are older than the participant or
not more than 10 years younger than the participant. Distributions made outright or
to a conduit trust for such a beneficiary will qualify for this exception.

Different siblings may be treated quite differently. Distributions to a sibling who
is 9 years and 364 days younger than the owner would qualify for the lifetime payout
but distributions to a sibling who is 10 years and 1 day younger would have to be paid
within 10 years.

(5) Death of DB. At the death of a DB who is not an EDB (someone Natalie Choate
refers to as a PODB, or “plain ol" designated beneficiary”), the benefits must still be
paid out within the ORIGINAL 10-year period (actually by December 31 of the 10™
year) after the participant’s death.

When an EDB ceases to be an EDB, the benefits must be paid within 10 years of
THAT time and not over the EDB’s remaining life expectancy (for example, 10 years
following the death of a surviving spouse or beneficiary not more than 10 years
younger than the participant). 8401(a)(9)(E)(iii).

When the EDB ceases to qualify as an EDB (due to death or any other reason),
whether the successor beneficiary would qualify as an EDB at that time does not
matter—the 10-year rule applies when the original EDB is no longer an EDB.

https://www.bessemertrust.com/for-professional-partners/advisor-insights 15



d. Application of SECURE Act to Pre-2020 Deaths. The anti-stretch provisions of the
SECURE Act generally apply to participants who die after 2019, EXCEPT that if the
initial DB dies after 2019 and before the plan assets have been totally distributed, the
remaining benefits must be paid within 10 years of when such DB dies (even though
the participant died before 2020). (Under prior law, when the DB died, the DB's
beneficiary could continue to receive benefits over the DB’s remaining life
expectancy.)

For a discussion of disclaimer planning for pre-2020 deaths, see Item 3.i.(2) below.

The effective date provisions are unclear about what happens if the participant had
multiple DBs. For example, the beneficiary may have been an accumulation trust
with various individuals as permissible current or remainder beneficiaries, and each of
them is a DB, even though only the oldest DB's life expectancy is used to determine
the payout period. Does the 10-year rule kick in when the oldest DB has died? When
any DB has died? Or when all of the DBs have died? Natalie believes the provision
should be interpreted to say that the 10-year rule begins to apply only when all DB's
have died (in part because the minimum distribution trust rules have no concept of a
“primary” beneficiary, just countable or non-countable beneficiaries). But Natalie
notes, “My opinion is worth a lot to me, but | dont know how far it will get you.”

e. General Client Triage Approach. The anti-stretch provisions of the SECURE Act are
interesting in that they constitute a major broad tax change, but they affect
everybody differently based on specific client situations and goals.

(1) Little or No Impact. Many people will not be affected at all.

e Many clients and their families have small enough plans and assets outside of
plans that deferring the receipt of money otherwise available for living
expenses is the least of their concerns.

¢ Most retirement plan beneficiaries are not making plan withdrawals only at
the minimum rate permitted. The preamble to the proposed regulations
containing the new life expectancy tables for determining life payout rates
from retirement plans indicates that only about 20% of individuals required to
take RMDs make withdrawals at the minimum required level. Most (or at
least a substantial portion) of the remaining 80% of plan beneficiaries will not
be affected by the SECURE Act’s 10-year rule.

e For married couples, naming the surviving spouse as the outright beneficiary
of the retirement plan is the most common arrangement. The same rules
apply for the surviving spouse as in the past (except that the 10-year rule will
apply as to any benefits still in the plan at the spouse’s subsequent death, but
the likelihood that substantial assets will remain in the plan after making life
payments to the surviving spouse may be relatively small).

e |f the participant has no surviving spouse, clients with substantial assets in
retirement plans are likely to have adult (rather than minor) children and many
individuals name their adult children as the outright beneficiaries of the plan
assets following the deaths of both spouses (favoring simplicity over the
benefits of trusts for receiving retirement benefits).
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e A charity may be named as beneficiary, in which event the SECURE Act has
no impact.

(2) Emergency Impact. For some clients, immediate emergency action is required.
Individuals who have wanted to maximize the stretch planning may be using plans to
stretch the receipt of taxable benefits over the life expectancies of young children or
grandchildren. Those plans often entail naming a conduit trust for the young
beneficiary, leaving the trustee and not the young recipient with the power to decide
whether large withdrawals would be made from the plan (or IRA). The individual
likely anticipated that relatively small annual distributions would be made to the trust
(and distributed from the trust to the beneficiary) annually. Instead, under this
planning scenario the entire plan value will be distributed within 10 years and
distributed from the trust to the beneficiary (unless the beneficiary is an EDB).
Natalie Choate’s conclusion: “Almost invariably, conduit trusts will not work the way
the client anticipated or wants.”

(3) Slight Tweaks Needed. For some clients, relatively minor tweaks may be
needed in light of the SECURE Act. For example, an individual might tweak the type
of QTIP trust that is used for a surviving spouse. A classic QTIP trust (that does not
mandate that all retirement plan distributions be distributed immediately to the
surviving spouse) qualified for payout over the spouse’s life expectancy under the old
rules but would be subject to the 10-year payout requirement under the SECURE Act.
An individual might prefer to tweak that plan to require the distribution to the spouse
of all amounts received from the plan so that the QTIP trust would be a conduit trust
and qualify for payments over the spouse’s life expectancy (Single Life Table,
recalculated annually).

Having broad distribution standards with an independent trustee in accumulation
trusts may be helpful to provide more income-shifting flexibilities by making trust
distributions (because almost all undistributed trust income is taxed at the highest
marginal bracket).

If disabled or chronically ill persons are plan beneficiaries, tweaks may be needed to
special needs trusts for them. For example, accumulation trusts may qualify for
special treatment, without the need for conduit trust provisions.

f.  Conduit Trusts. The use of a conduit trust as the beneficiary is especially sensitive
under the SECURE Act.

(1) Conduit Trusts Needed for Certain EDBs. In some situations, using conduit
trusts will be very important if a client wants to use a trust for a beneficiary — for
example to qualify for EDB treatment (and a modified life payout) for a surviving
spouse, a minor child of the participant, or someone not more than 10 years younger
than the participant. (Accumulation trusts can be used for disabled or chronically ill
individuals and still qualify for EDB treatment.)

If a conduit trust is used for a minor child of the participant, the planner should take
into consideration that the entire account will have to be distributed outright to the
child at the latest ten years after the child “reaches majority.” The planner should
weigh:
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the advantage of employing an extremely slow withdrawal from the account
until the child reaches the age of majority (because of the minor’s 60- to 80-year
life expectancy), with no further withdrawals for another ten years; against

the disadvantage that at the end of that period (which could be a much extended
period for a very young child), the entire account will have to be distributed
outright to the child without any further trust protection.

(2) Conduit Trusts Will Not Generally Be Used in Other Situations; Can be
Disastrous in Some Situations. In other situations, using conduit trusts may be
disastrous. For example, if the client wanted to have benefits paid over the life of a
young child, the client likely wanted to use a trust for the young beneficiary for
management purposes. Conduit trusts were much simpler than accumulation trusts
in the past because subsequent beneficiaries and permissible appointees are not
relevant for purposes of determining the relevant life expectancy payout period.
Conduit trusts have often been used in the past because of their relative simplicity.
(For example, if an accumulation trust were used and if the contingent beneficiary
were older than the young beneficiary, the contingent beneficiary’s life expectancy
would have been used rather than that of the young beneficiary.) Under the SECURE
Act all plan benefits must be paid within 10 years, and with a conduit trust, those
benefits are paid immediately to the beneficiary. Therefore, the deferral advantage of
using a very young beneficiary is largely lost (benefits must be distributed within 10
years regardless of the beneficiary’s age), and all of the nontax benefits of trusts
(including preserving assets, protecting from a beneficiary’s squandering of the
assets, and protecting from creditors) will be available for only up to 10 years. Using a
conduit trust as the plan beneficiary for an individual beneficiary who is a spendthrift
could lead to the individual’'s squandering funds after the plan and trust distribute all
plan assets to the individual within 10 years.

Again, Natalie's axiom applies: “Almost invariably, conduit trusts will not work
the way the client anticipated or wants.” But conduit trusts can be helpful if they
result in EDB treatment for the beneficiary with a payout over the beneficiary’s life
expectancy until the EDB status ends.

Locating and identifying clients with conduits trusts will be challenging. Firms do not
keep track of clients who are using conduit trusts as plan beneficiaries. Contacting
past clients with a message to contact the attorney if the client has a “conduit trust”
will not work because most clients have no idea what a conduit trust is.
(Furthermore, Natalie quips, “clients never read anything you send them anyway.")

g. Accumulation Trusts Will Become More Common. In most cases going forward
(other than needing to qualify for EDB treatment for spouses, minor children, or
beneficiaries not more than 10 years younger than the participant), plan benefits that
are being paid to trusts will pass to accumulation trusts. The complexity of
structuring accumulation trusts in the past is no longer applicable because the life
expectancies of the primary beneficiary and successor beneficiaries are no longer
relevant — plan benefits must be distributed within 10 years regardless. Presumably
regulations will eventually clarify that the oldest potential beneficiary or appointee
under a power of appointment does not have to be identifiable. Excluding
beneficiaries who are older than some specified age will no longer be necessary.
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The only requirement, for the trust to be a designated beneficiary, is that non-human
beneficiaries are excluded as potential beneficiaries. (If the accumulation trust is not
a designated beneficiary, the traditional non-DB rules apply.)

Going forward, accumulation trusts subject to the 10-year rule perhaps can be
simpler — merely excluding any non-humans as potential beneficiaries (other than as
“mere successor potential beneficiaries”) or as possible appointees under a power of
appointment. However, planners may want to hold off on simplifying provisions in
accumulation trusts designed to limit who might be the oldest potential beneficiaries
until we get further guidance from the IRS. Natalie Choate points out that a see-
through trust must meet four requirements (see Iltem 3.b.(5)(i) above), one of which
is that the beneficiaries must be “identifiable,” and for members of a class, that
means being able to identify “the class member with the shortest life expectancy.”
Reg. 81.401(a)(9)-4, A-1. Knowing the shortest life expectancy no longer matters for
accumulation trusts subject to the 10-year rule, but until the regulation has been
updated, the conservative approach is to utilize the limits we have used in the past
regarding the oldest potential beneficiary

Furthermore, when accumulation trusts are used for disabled or chronically ill
persons, a life expectancy payout applies, and if a person older than the disabled or
chronically ill person is a remainder beneficiary (other than a mere potential successor
beneficiary), that older person’s shorter life expectancy might be used for
determining the payout period. See Item 3.c.(4)(iii)-(iv) above. For example, the trust
might provide that if the trust has a disabled or chronically ill person as beneficiary,
within the meaning of §401(a)(9)(E)(i), no portion of the trust for that person shall ever
pass under the terms of the trust or under the exercise of any power of appointment
to any person who is older than the beneficiary.

Consider giving a “trust protector” the authority to revise the terms of the
accumulation trust by the September 30 “finalization date” of the year of the owner's
death (discussed in Item 3.1.(2) below) to eliminate unneeded restrictions in
accumulation trusts based on IRS guidance available at that time.

To be or not to be a DB? Planning for an accumulation trust to be a DB would be
important if the participant dies before his or her RBD (April 1 of the year after
reaching age 72 under the SECURE Act) to use a 10-year rather than a 5-year payout,
and if the participant dies after the RBD when he or she is over about age 81 and
thus having a life expectancy of less than 10 years. (Under the new life expectancy
retirement plan Single Life Table issued in November 2019 and that will apply
beginning in 2021, an 81-year person has a life expectancy of 10.5 years.) On the
other hand, if the participant dies after the RBD when he or she is 81 years or
younger, the participant’s remaining life expectancy is greater than 10 years, and
using the non-DB payout rules would result in a longer payout than under the DB
rules.

Conceivably, the trust could be planned NOT to be a DB in that circumstance (by
having an entity (for example, a charity) as a discretionary beneficiary, as a successor
beneficiary, or as a potential appointee under a power of appointment) in order to use
the participant’s remaining life expectancy, which would be longer than the 10-year
rule that applies for a DB beneficiary.
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o Observe, though, that the trust may qualify for the longer payout using the
participant’s remaining life expectancy even if the trust is a DB because the
regulations allow using the longer of the DB'’s life expectancy or the
participant’s remaining life expectancy at the RBD. Reg. §1.401(a)(9)-5, A-
5(a)(1).

e However, §401(a)(9)(H)(i)(I)'s direction that the 10-year rule for DBs “shall
apply whether or not distributions of the employee’s interest have begun”
might conceivably be interpreted to override that regulation if the trust is a
DB.

e But the “longer of” position in the regulations seems contrary to the “at-least-
as-rapidly” statutory requirement that has long existed in §401(a)(9)(B)(i), so
perhaps the IRS's “longer of” position in the regulations will continue despite
the new statutory language saying that the 10-year rule “shall apply” for DB's
“whether or not distributions of the employee’s interests have begun.”

Also, Nancy Welber has pointed out that the maximum participant remaining life
expectancy, if the participant dies after his or her RBD (April 1 of the year after
reaching age 72) is 16.3, and that payments would not begin until the following year,
when the payout period would be 15.3 years. Natalie Choate suggests that future
regulations might take the sensible approach of allowing the trust to use the longer
payout in that circumstance even if it is a DB.

h. Rethinking Beneficiary Planning — Brief Summary.

(1) Favor Simplicity; Example — Outright to Children. A participant may prefer the
simplicity of leaving plan benefits directly to children, rather than having the benefits
paid to trusts for grandchildren (ostensibly to have benefits paid over their long life
expectancies), since the benefits must be paid within 10 years in any event.

(2) Combo Approach. Melissa Willms (Houston, Texas) suggests that in some
cases a combo approach might be appropriate. A portion may go outright to a child
(among other things, to take advantage of the child’'s lower income tax brackets), and
a portion might go in trust for the child (for the nontax advantages of trusts). Or one
child’s portion may be outright and another child’'s portion may be in trust.

(3) Consider Income Tax Effects. Estate planning focuses a great deal on the 40%
estate tax, but keep in mind that the income tax is also almost 40%, and trusts reach
the top bracket after only $12,950 of taxable income. Even if trusts would be helpful
for nontax purposes (such as creditor protection, especially if the beneficiary’s state
does not recognize a creditor exemption for IRA benefits), consider that the trust may
pay a 37% income tax whereas individual beneficiaries may be in much lower
brackets. (This is also a consideration for what distributions can and should be made
out of trusts for income shifting purposes.) If a trust is being used primarily for
creditor protection, consider whether the creditor protection is worth the potential
income tax cost, and whether that protection might be better afforded by other
means (such as an umbrella liability policy where it covers the major creditor risk).

(4) BDOT Planning to Minimize Income Tax Effects. As an alternative for using a
trust as beneficiary but avoiding taxing trust income (including IRA benefits) at the
highest marginal rate, consider using a Beneficiary “Deemed-Owner” Trust (BDOT)
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as the recipient. A BDOT is structured to provide that the beneficiary can withdraw
all taxable income each year, and the taxable income of the BDOT should be reported
by the trust beneficiary under 8678(a) and be taxed at the beneficiary’s rates rather
than at the trust’s high rate. BDOTs are discussed in Item 23.e.—g. below, and in
particular regarding the SECURE Act, in Item 23.f.(10). For an excellent discussion of
the income tax issues facing accumulation trusts and the use of BDOTs, see Ed
Morrow, Using BDOTs for Optimal Asset Protection and Income Tax Minimization
After Passage of the Secure Act, LEIMBERG INC. TAX PL. NEWSLETTERS #192 (Feb. 18,
2020).

(5) Conduit Trusts. Any individuals using conduit trusts should review the plan and
confirm that it is still appropriate under the SECURE Act, understanding that all plan
benefits would be paid to the beneficiary within 10 years of the participant’s death
unless the beneficiary is an EDB, in which event a conduit trust may be required for
EDB treatment to use an adjusted life payout for a surviving spouse, minor child (until
reaching majority), or person not more than 10 years younger than the participant. For
a minor child, the planner should not knee-jerk into using a conduit trust, but should
weigh the advantage of the added period of deferral against the fact that all of the
account would be distributed to the child within 10 years of reaching majority.

(6) Accumulation Trusts. In most cases going forward, plan benefits that are paid
to trusts will pass to accumulation trusts (again, unless the trust primary beneficiary
is an EDB). The terms of accumulation trusts can be simplified to delete complicated
restrictions (for example to assure that no older beneficiaries are possible under the
trust). Accumulation trusts going forward must merely prohibit any non-individuals as
permissible beneficiaries. For example, Mickey Davis (Houston, Texas) indicates that
unless future regulations provide otherwise, his trust forms for trusts designed to
accept retirement plan benefits as an accumulation trust will remove references to
age and life expectancies of beneficiaries and will provide in essence, "if | die before
my RBD, or after my RBD when my life expectancy is less than 10 years, this trust
will not have any entities as beneficiaries or permissible appointees.” An alternative
is giving a “trust protector” the authority to revise the terms of the accumulation
trust by the September 30 “finalization date"” of the year of the owner’s death
(discussed in Item 3.i.(2) below) to eliminate unneeded restrictions in accumulation
trusts based on IRS guidance available at that time.

IRS guidance eventually may clarify that the trust does not have to include provisions
making it a non-DB to take advantage of a possible slightly longer payout that might
be permitted for non-DBs, in case the participant dies after the RBD and has a
remaining life expectancy longer than 10 years. See Iltem 3.g. above. Having broad
distribution standards with an independent trustee in accumulation trusts may be
helpful to provide more income-shifting flexibilities by making trust distributions
(because almost all undistributed trust income is taxed at the highest marginal
bracket).

(7) Disproportionate Allocation of Benefits to EDBs, Particularly Lower Bracket
EDBs. A plan or IRA owner might leave plan benefits disproportionately to a disabled
beneficiary or a sibling with modest income, and leave other non-taxable assets to
other beneficiaries in high income tax brackets.
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(8) TEA Pot Trusts. A corollary of the preceding approach is the use of two
discretionary pot trusts with family members as potential beneficiaries. One trust (an
accumulation trust) would receive retirement benefits, and the other trust would
receive other (non-taxable) assets. The trust agreements would give the trustee
discretion over how to distribute funds from the trusts among trust beneficiaries, and
the trustee could make distributions in the most tax-efficient manner. For example,
IRA distributions from the first trust might be distributed to low-bracket beneficiaries
and assets from the second equalization trust might be distributed to higher bracket
beneficiaries. Alan Gassman (Clearwater, Florida) refers to this as the twin tax
efficient accumulation (TEA) pot trust system, or the TEA POT Trust. Alan Gassman,
Christopher Denicolo, & Brandon Ketron, Feeling INSECURE with Estate Planning for
Your Large IRA? Consider the “TEA POT” Trust System, Unless Paying Taxes Is Your
Cup of Tea, LEIMBERG EMPLOYEE AND RETIREMENT PL. NEWSLETTERS (Jan. 7, 2020).

(9) Charity. The only way to beat having to pay income tax on retirement benefits is
to leave the benefits to charity. The charity is a tax-exempt entity and pays no
income on receiving the benefits. Alternatively, a charitable remainder trust could be
used to avoid paying income tax on receipt of the plan benefits and payments could
be made to an individual beneficiary for life, but a significant enough value is left to
the charity that the participant must have some charitable intent for this arrangement
to make sense. See Item 3.j.(2) below.

Post-Mortem Fixes and Considerations After Participant’s Death. If appropriate
adjustments have not been made before the participant’s death, several alternatives
exist for making post-mortem adjustments to the plan beneficiaries.

(1) Post-Mortem Reformation. Despite the IRS's position in PLR 200742026 that it
would no longer consider post-death reformations of retirement plan beneficiary
designations, Natalie Choate believes that the IRS will accept a reformation if it
reflects a reasonable settlement of a bona fide contest or controversy (“but family
members have to genuinely hate each other for this to work,” Natalie says). In
addition, many PLRs have accepted reformations to correct scrivener errors. A lot of
reformation proceedings may occur in the future in light of the huge law change for
retirement plan minimum distributions under the SECURE Act, but planners cannot
just ignore the SECURE Act thinking that they can fix any problems with a post-
mortem reformation.

(2) “Clean Up” Before September 30 Finalization Date. The beneficiaries who are
counted in determining the DBs of the plan are “the beneficiaries designated as of
the date of death who remain beneficiaries on September 30 of the calendar year
following the calendar year of the [participant’s] death.” Reg. 81.401(a)(9)-4, A-4(a).

If certain beneficiaries of a trust would not constitute DBs, they could be removed as
beneficiaries prior to the September 30 “finalization date” (1) by making full
distribution to that beneficiary of its interest in the plan, or (2) by the beneficiary’s
disclaimer of the plan benefits.

As an example of possible disclaimer planning, if a participant died before 2020
leaving the surviving spouse as the beneficiary, the benefits can be paid over the
spouse’s life expectancy under favorable rules (using the Uniform Table with a
spousal rollover, etc.). At the surviving spouse’s subsequent death, however, the 10-
year rule will apply and all remaining benefits must be paid within 10 years of the
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spouse’s death. Alternatively, the spouse could disclaim and if the effect of the
disclaimer is that the benefits would pass to young beneficiaries (or to a trust using a
young beneficiary’s life expectancy to determine the payout period), the benefits
could be paid over the life expectancy of such young beneficiary (possibly over 50-70
years). (If the participant had not received the annual distribution in the year of death,
the RMD must be taken by the beneficiary for the year of death. The IRS has ruled
that it will not treat the acceptance of that RMD for the year of death as acceptance
of plan benefits that would preclude a valid disclaimer of the rest of the plan benefits.
Rev. Rul. 2005-36.)

(3) Consider When to Take Withdrawal. Another important post-mortem
consideration is when to take the withdrawal from the plan or IRA. It must be taken
by the end of the 10" year (if the plan has a designated beneficiary who is not an
EDB). If the benefits are withdrawn soon after the participant’s death, the benefits
will be taxed at ordinary income rates, all at once, BUT the future growth possibly
could be taxed at capital gains rates long in the future (or some could be tax-free if
the fixed income portion of the portfolio is invested in municipal bonds). What
average growth rate would be required from the investments over the next 10 years
for the income taxes savings on capital gain rates (plus the 3.8% tax on net
investment income) vs. ordinary rates on the growth to overcome the lost time value
of the ordinary income tax being paid up front by the time you get to the end of the
10-year period? Or could lower income tax rates be applied if the amount is
withdrawn from the plan over a number of years in the first ten years (really 11
taxable years, as mentioned in ltem 3.c.(3) above)?

We should be able to calculate what the growth rate of the investments would need
to be, over the next 10 years, for the taxes savings on capital gain vs ordinary rates
on the growth to overcome the lost time value of the ordinary income tax being paid
up front by the time you get to the end of the 10-year period.

Charitable Planning. A charity is a good beneficiary of a retirement plan, because
the plan benefits are taxed as ordinary income on receipt by an individual, but a
charitable beneficiary is tax-exempt and pays no income tax.

(1) Mechanics of Naming Charity as Beneficiary. The preferable way to name a
charity as beneficiary of a retirement plan or IRA is to name a donor advised fund of
an institutional provider. If a charity is named directly, some IRA providers require
massive amounts of information regarding the charity and all of its directors to
comply with the KYC rules under the Patriot Act. Communities foundations or other
institutions sponsoring DAFs are familiar with complying with those rules.

(2) Charitable Remainder Trust or Charitable Gift Annuity. A charitable remainder
trust (CRT) makes annual annuity or unitrust payments to an individual for the
individual's life expectancy or for a term of years (up to a maximum of 20 years). The
trust must be structured so that the value of the charitable remainder interest is
worth at least 10% of the value contributed to the trust. The IRS has published a
sample CRT form. Natalie strongly suggests using the IRS sample form, with a few
tweaks suggested in LEIMBERG CHARITABLE PLANNING NEWSLETTERS #80 (by Larry
Katzenstein) and #88 (by Richard Fox) in 2006.
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The plan benefits could be paid to the CRT immediately following the participant’s
death, thus satisfying the RMD requirements for the plan. The CRT is a tax-exempt
entity, and does not pay income tax on receipt of the plan benefits.

When distributions are made to the individual beneficiary, a “tier system” applies to
carry out the income tax attributes of the CRT's assets to the individual beneficiary.
Ordinary income is deemed distributed first. As payments are made over the life of
the beneficiary, all or almost all of the amounts paid to the individual likely will
represent the plan benefits and will be taxed as ordinary income.

The use of the CRT is not primarily a way to beat the SECURE Act and save income
taxes.

An article by Prof. Christopher Hoyt in the April 2020 issue of Trusts and Estates
magazine will explore the use of CRTs under the SECURE Act.

For a discussion of an alternate arrangement of leaving an IRA to charity for a gift
annuity, see Katzenstein, Testamentary Gift Annuities as Alternative to a “Stretch”
Charitable Remainder Trust?, LEIMBERG CHARITABLE PLANNING NEWSLETTERS #292
(Feb. 10, 2020) (advantages of charitable gift annuity over CRT include possible better
income tax treatment, no need of having a separate trust and trustee, and the annuity
can be deferred, graduated, or “flexible” by having a deferred annuity and allowing
the annuitant to choose to delay the start date, but with a commensurate increase in
the annuity amount).

k. Roth IRAs. The 10-year rule anti-stretch provisions in the SECURE Act apply to Roth
IRAs. The accelerated payments from the Roth IRA following the owner’s death
would not bear a 37% immediate tax, but the opportunity for future tax-free buildup
over a long period of time would be lost.

Roth conversions may still make sense for taxpayers who are in considerably lower
income tax brackets (due to lower income, NOLs, loss carryovers, etc.) than the
beneficiaries. (If an accumulation trust is the beneficiary, the trust reaches the
maximum 37 % bracket at a mere $12,950 of taxable income in 2020, so the
participant might be in a significantly lower bracket. However, the time period for the
tax-free growth would generally be limited to 10 years following the person’s death
because of the 10-year rule.)

|. Trusteed IRAs. The SECURE Act applies to trusteed IRAs the same as custodial
IRAs. The only difference is that the plan provider is a fiduciary who has
responsibility for investment and distribution decisions rather than just serving as
custodian of the IRA. A distinction is that trusteed IRAs are often marketed as a way
of getting stretch payouts without the client’s having to prepare a separate
complicated trust agreement. The nontax advantages of the trusteed IRA
arrangement still exist, but not the stretch purpose (except for EDBs).

m. IRA Charitable Rollover. The SECURE Act does not eliminate the IRA charitable
rollover, but the $100,000 limit on qualified charitable distributions from an IRA that
can be excluded from income will be correspondingly reduced by any contributions to
IRAs after a person has reached age 72. Changing the age for required minimum
distributions from 70% to 72 will not change the age at which qualified charitable
distributions from IRAs will be permitted.
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Particularly for nonitemizers, donors over age 70% should consider making their
charitable donations with |IRA charitable rollovers at least up to the amount of the
minimum required distribution and up to a maximum of $100,000 per year. Even
though the nonitemizer donor does not get an income tax deduction, the donor will
avoid recognizing income on the distributions. Especially if the donor has reached
the RBD (April 1 of the year after reaching age 72 if the person had not reached age
70%2in 2019), the donor will avoid recognizing income on the required distributions
from the IRA.

(1) Reporting. Box 1 of Form 1099-R from the IRA custodian will show the total
amount of distributions from the IRA. The Form 1099-R does not reflect which of the
distributions are “qualified charitable distributions.” The taxpayer reports the full
distribution amount on line 4a of Form 1040, and reports the taxable distributions (for
example, the amount that is not a qualified charitable distribution) on line 4b of Form
1040, and should enter “QCD" next to line 4b. The qualified charitable distribution
amount cannot be deducted and will not be entered on Lines 11 or 12, Schedule A of
Form 1040.

(2) Cannot Use Donor Advised Fund. An IRA qualified charitable distribution
cannot be made to a donor advised fund (or to a supporting organization or private
foundation).

4. Anti-Clawback Regulation

a.

Detailed Discussion. For a detailed discussion of the anti-clawback regulation and
planning observations in light of the regulation, see Item 4 of Estate Planning Current
Developments and Hot Topics (December 2019) found here and available at
www.bessemertrust.com/for-professional-partners/advisor-insights.

Basic Description. If a client makes an $11 million gift in 2020 (when the gift
exclusion amount is $11.58 million) but dies in 2026 after the basic exclusion amount
has sunsetted to $5 million indexed (say $6.8 million), the $11 million is added into
the estate tax calculation as an adjusted table gift, but the estate exclusion amount is
only $6.8 million. So will estate tax be owed on the difference?

The anti-clawback proposed regulation was released by the IRS on November 20,
2018. The final regulation was released almost exactly a year later on November 22,
2019, and was published in the Federal Register on November 26, 2019, largely
adopting the approach of the proposed regulations with a few clarifying revisions.
T.D. 9884, RIN 1545-B072, 84 FED. REG. 64995 (Nov. 26, 2019). A citation error was
corrected in the final regulation in February, 2020. 85 FED. REG.6803 (Feb. 6, 2020).

The operative sentence stating the anti-clawback rule is in Reg. §20.2010-1(c)(1).
Ron Aucutt refers to this provision as “somewhat sacrificing readability for
precision.” No joke in terms of “sacrificing readability,” but a news release issued
contemporaneously with the release of the proposed regulations explained that the
regulations “provide a special rule that allows the estate to compute its estate tax
credit using the higher of the BEA [basic exclusion amount] applicable to gifts made
during life or the BEA applicable on the date of death.”
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Example. A simple example in the final regulation addresses an individual (A) who
made cumulative post-1976 taxable gifts of $9 million that were sheltered from gift
tax by the cumulative total of $11.4 million in BEA allowable on the dates of the gifts.
A dies after 2025 when the BEA is $6.8 million. Because the total of the amounts
allowable as a credit in computing the gift tax payable on A’s post-1976 gifts (i.e., the
tentative tax on $9 million) exceeds the credit based on the $6.8 million BEA
applicable at the date of death, the credit applied in computing the estate tax is based
on a BEA of $9 million, “the amount used to determine the credits allowable in
computing the gift tax payable on A’s post-1976 gifts.” Reg. §20.2010-1(c)(2)(i)Ex. 1.

This example is the same as Example 1 in the proposed regulations, except that
hypothetical inflation adjusted BEA amounts are used in the final regulation.

c. Several Observations. The final regulation generally adopts the approach of the
proposed regulations with a few clarifying revisions.

(1) Window of Opportunity. Most important, the final regulation confirms that a
window of opportunity exists for transfer planning before the BEA reverts to $5
million indexed. “[Tlhe increased BEA is a ‘use or lose’ benefit that is available to a
decedent who survives the increased BEA period only to the extent the decedent
“used it” by making gifts during the increased BEA period.” Preamble to Final
Regulation at 4.

If an individual gives $11 million now, and dies after the BEA is $6.8 million, under
the anti-clawback regulation the BEA for estate tax purposes is the larger of the $6.8
million amount at death or the $11 million amount applied against gifts, so the BEA
covers the $11 million adjusted taxable gift and no gift or estate tax is owed on the
$11 million. On the other hand, if the individual retains the $11 million asset until
death, the $11 million is included in the gross estate but the BEA is only $6.8 million,
and estate tax is owed on the remaining $4.2 million.

Any individual client with over $3.5 million and any couple having over $7.0 million
should at least consider this window of opportunity. (Various Congressmen have
proposed reducing the BEA to $3.5 million.)

(2) Inflation-Adjusted BEA Amounts in Examples. Example 1 in the proposed
regulation does not reflect inflation adjustments to the BEA to “more simply”
illustrate the operation of the regulation. The final regulation uses hypothetical
inflation adjusted amounts (assumed to be $11.4 million before 2026 and $6.8 million
on the date of death after 2025) in the various examples in the final regulation. Reg.
§20.2010-1(c)(2)(IEx.1.

(3) No “Off-the-Top” Use of Increased BEA. The two different places in the
preamble to the final regulation confirm that the IRS does not adopt a rule allowing
“donors to utilize the increase in the BEA without being deemed to have utilized the
base BEA, so that the base BEA would remain available for transfers made after
2025." Preamble to Final Regulation at 8. Consider not making the split gift election,
so that all gifts come from one spouse, utilizing that spouse’s excess exclusion
amount that is available until 2026. For this purpose, it is better for one spouse to
make an $11 million gift than for both spouses to make $5.5 million gifts.
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(4) Portability; Impact of Decrease in BEA on DSUE Amount. The final regulation
clarifies that “a DSUE amount elected during the increased BEA period will not be
reduced as a result of the sunset of the increased BEA."” Preamble to Final
Regulation at 5. Examples 3 and 4 of the final regulation confirms this result. Reg.
§20.2010-1(c)(2)(iii)Exs.3-4.

(5) Ordering Rule Requiring Use of DSUE Before Increased BEA. If a surviving
spouse has a DSUE amount from a predeceased spouse, the individual would
generally prefer to apply the increased BEA to gifts made when the increased BEA is
available (because, as discussed above, use of the increased BEA is a “use or lose”
proposition), leaving the individual with continue to hold the DSUE amount, but that is
not permissible. The preamble to the final regulation reminds that the portability final
regulations require that “any DSUE amount available to the decedent for [a] calendar
period is deemed to be applied to the decedent’s gifts before any of the decedent’s
BEA is applied to those gifts (citing Reg. §820.2010-3(b) & 25.2505-2(b)). Preamble to
Final Regulation at 6). Example 4 of the final regulation reiterates that result. Reg.
§20.2010-1(c)(2)(iv)Ex.4.

(6) Post-Gift Inflation Adjustments. The final regulation confirms that inflation
adjustments to the BEA after the time that gifts are made cannot be used after the
increased BEA period under the special rule for avoiding clawback until after the
inflation adjustments have increased the BEA to the amount of BEA applied against
gifts during the increased BEA period prior to 2026.

(7) Application of Increased GST Exemption to Prior Gifts. Because of the
wording of the effective date provision in 2017 Tax Act, technical issues existed as to
whether someone could allocate increased GST exemption to transfers that were
made before 2018. Several commenters asked the IRS to confirm that the increased
GST exemption during the increased BEA period can be applied to gifts made before
2018. The preamble to the final regulation states that this issue is beyond the scope
of these regulations, but the IRS made its position clear: “There is nothing in the
statute that would indicate that the sunset of the increased BEA would have any
impact on allocations of the GST exemption available during the increased BEA
period (citing the Joint Committee on Taxation “bluebook” for its interpretation of the
2017 Act as allowing “a late allocation of GST exemption (increased by the increase
in the BEA)”). The American Bar Association Tax Section has requested the IRS to
confirm this conclusion in official guidance.

(8) Anti-Abuse Rule. The preamble notes that a commenter recommended that the
anti-clawback rule be revised so that it would not apply to gifts that are included in
the gross estate, such gifts as with retained life estates or with retained powers or
interests or certain gifts “within the purview of chapter 14" (not identified in the
preamble as gifts valued at a higher amount under 882701 or 2702). The preamble
concludes that although “such a provision is within the scope of the regulatory
authority granted in section 2001(g)(2), such an anti-abuse provision would benefit
from prior notice and comment. Accordingly this issue will be reserved to allow
further consideration of this comment.” The commenter referred to in the preamble
was not identified in the preamble, but was the New York State Bar Tax Section, as
discussed in paragraph d immediately below.
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d. Comments to IRS Recommending Not Allowing Unified Credit Increase for
Exclusion Used in Prior Gifts That Are Included in the Gross Estate. For an
individual who wants to take advantage of the “window of opportunity” available
with the $10 million (indexed) gift and estate exclusion amount before it reverts to $5
million (indexed) in 2026 but without really giving up rights with respect to the gifted
asset, one alternative is to make a gift of an asset while retaining the income from or
use of the asset (in a manner that does not satisfy §2702). The gift will be a
completed gift of the full value of the transferred asset if 82702 is not satisfied and if
the donor’s creditors cannot reach the assets. The asset will be included at its date
of death value in the gross estate under 82036(a)(1), but the date of gift value will not
also be included in the estate tax calculation as an adjusted taxable gift. §2001(b)
(last sentence). The effect is that the asset has been given to someone else, the date
of death asset value is included in the gross estate, but at least the date of gift value
is offset by the estate tax unified credit, which is increased by the amount of
exclusion applied against lifetime gifts if that amount exceeds the exclusion amount
available at death (for example, due to a decrease in the basic exclusion amount in
2026). The post-gift appreciation in the asset is all that is effectively subject to estate
tax. See Iltem 8.g9.(1) below.

This is clearly the result under the existing anti-clawback regulations; the preamble to
the proposed regulations made clear that the increased BEA was applied for prior
gifts “whether or not included in the gross estate.” (That approach has some
support in the statutory language of §2001(b)(2) which, in the estate tax calculation
process, provides for a subtraction of the hypothetical gift tax on all “gifts made by
the decedent after December 31, 1976" not just on “adjusted taxable gifts,” which
would exclude gifts that are includible in the gross estate (82001 last sentence).) Will
that change?

Another approach, which would end up with gifts in the gross estate while still taking
advantage of the window of opportunity, is making a gift by a legally enforceable
note. If the donor dies before the note is paid, the assets that will be needed to pay
the liability are still in the gross estate, and the same estate tax calculation applies so
that the client would have taken advantage of the window of opportunity. See Item
8.9.(2) below. A similar approach is making gifts valued under chapter 14 at different
than fair market value. See ltem 8.9.(3) below regarding gifts valued under 82701.

The New York State Bar Association Tax Section’s comments to the IRS regarding
the anti-clawback regulation “brings to the attention” of the IRS that the approach of
increasing the estate tax unified credit amount by exclusions applied against gifts that
are later included in the gross estate (if those exclusions exceed the BEA available at
death) “permit individuals to make relatively painless taxable gifts that lock in the
increased exclusion amount, even though they retain beneficial access to the
transferred property.” The comments point out that the same benefit may result
from making a gift that is subject to treating a retained interest as being worth zero
for gift tax purposes under 82702. The comments recommend that the estate tax
unified credit amount not be increased by exclusions applied against gifts that are
included in the gross estate.
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We recommend that Treasury and the Service consider proposing rules that would create
exceptions to the favorable rule of the Proposed Regulations in the case of gifts that are included
in the gross estate. Under this approach, if a decedent made a gift of property before 2026 and the
gift is included in the gross estate, any increased basic exclusion amount used by the gift is not
preserved at death. As the gift would be purged from the estate tax computation base under
Section 2001(b), there is no concern about claw back of tax. Further, the property would be
subject to the estate tax lien and the decedent’s executor would normally have a right to recover
the share of estate taxes attributable to the property.

In addition, the comments point out a similar effect might result under 82701

from a gift of common stock while retaining preferred stock in the entity, which
could leave the donor with “the right to earnings and income of the entity through
the retention of preferred interests.” If the Service wishes “to limit the benefits of
locking in temporarily increased exclusion amount,” the Section recommends “that
the Treasury and Service study the problem further.” The NYSBA Tax Section
comments are available at

http://www.nysba.org/Sections/Tax/Tax Section Reports/Tax Section Repor
ts 2019/1410 Report.html. See Item 8.g. below for a description of some of these
alternatives for “locking in” use of the increased gift exclusion amount.

The preamble to the final regulation states that the suggestion to exclude gifts that
are included in the decedent’s gross estate from the operation of the anti-clawback
regulation is within the scope of the regulation but “such an anti-abuse provision
would benefit from prior notice and comment. Accordingly, this issue will be
reserved to allow further consideration of this comment.” Preamble to Final
Regulation at 10.

This means that planners will be uncertain whether this planning strategy is viable
until further IRS guidance, which could be years away (if ever — the IRS might
conceivably never give further guidance and just leave the NYSBA Tax Section’s
comment as a “chill” on using these alternatives). Planners should be cautious in
using these approaches as a way of making use of the increased gift exclusion
amount until the IRS issues further guidance.

5. Other Administrative Guidance Regarding 2017 Tax Act Changes

a.

Executor or Trustee Fees and Other Miscellaneous Estate or Trust Expenses.
Despite the adoption of 867(g) in the 2017 Tax Act, Notice 2018-61, effective July 13,
2018, clarifies that the Treasury and the IRS "“intend to issue regulations clarifying
that estates and non-grantor trusts may continue to deduct expenses described in
section 67(e)(1) and amounts allowable as deductions under section 642(b), 651, or
661...." The Notice reasons that under the statutory definitions of “miscellaneous
itemized deductions,” "itemized deductions” and “adjusted gross income,” the
expenses of estates or trusts to which 867(e) applies are not “miscellaneous
itemized deductions” at all, so §67(g) cannot apply to them. The Notice is effective
July 13, 2018, but estates and non-grantor trusts may rely on the notice for taxable
years beginning after December 31, 2017. For further discussion of this issue, see
ltem b.a. of Estate Planning Current Developments and Hot Topics (December 2019)
found here and available at www.bessemertrust.com/for-professional-
partners/advisor-insights. .
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b. Excess Deductions or Losses at Termination of Estate or Trust. Section 642(h)
provides that on the termination of an estate or trust, a net operating loss carryover
or capital loss carryover (8642(h)(1)) or the excess of deductions over income for the
last taxable year (8642(h)(2)) are allowed as deductions to the beneficiaries
succeeding to the property of the estate or trust “in accordance with regulations
prescribed by the Secretary.” Are those miscellaneous itemized deductions that are
disallowed under 867(g)?

Regulations provide that the excess deductions in the last year of the estate or trust
that are allowed to the beneficiaries are "allowed only in computing taxable income
... [and are] not allowed in computing adjusted gross income.” Treas. Reg.
§1.642(h)-2(a). Therefore, the reasoning of Notice 2018-61(that trust expenses
allowed under 867(e) are allowed in arriving at adjusted gross income and are
therefore not miscellaneous itemized deductions) would seem not to apply. Those
deductions are not mentioned in 867(b) and are miscellaneous itemized deductions,
so their deduction is seemingly not allowed for 2018-2025 under new 867(g). Indeed
the Joint Explanatory Statement specifically includes “[e]lxcess deductions (including
administrative expenses) allowed a beneficiary on termination of an estate or trust”
as one of the “above listed items” that cannot be claimed as a deduction under
867(g). The discussion about estate/trust deductions in Item 5.a. above does not
apply, because these are deductions to the individual beneficiaries, not to the trust.

Notice 2018-61 observes that the miscellaneous itemized deductions that are not
deductible under 867(g) appear to include the §642(h)(2) excess deduction.
However, the IRS is studying whether to treat deductions that would have been
treated under 867(e) in the hands of the estate or trust (and therefore not a
miscellaneous itemized deduction of the estate or trust) should be treated similarly
for the individual beneficiaries (i.e., allowed in computing adjusted gross income and
therefore not subject to §67(g)).

Despite the inconsistent regulation, the 2018 and 2019 Form 1041, Schedule K-1,
and the related instructions appear to allow beneficiaries to treat excess deductions
carried out to beneficiaries following the final year of an estate or trust as
miscellaneous itemized deductions not subject to the §67(g) suspension of
miscellaneous itemized deductions through 2025. The instructions for Box 11, Code
A of the 2018 and 2019 Schedule K-1 direct beneficiaries to report their share of
excess deductions on line 16 of the 2018 Form 1040 Schedule A for miscellaneous
itemized deductions that are still allowed. However, the Form 1040, Schedule A, line
16 instructions do not address this deduction. An official with the IRS Chief
Counsel’s Office has advised Vince Lackner (Pittsburgh, Pennsylvania) that unless the
regulations are changed, excess deductions may not be claimed by beneficiaries on
Schedule A of Form 1040 for 2018-2025, reasoning that “the regulations trump [any
contrary form] instructions” (i.e., the Form 1041 Schedule K-1 instructions).

If 867(e) applies to certain expenses of an estate or trust, and if the estate or trust
terminates and passes to another trust, can those expenses be deducted by the
recipient trust under 867(e)? Presumably not, because §67(e)(1) seems to refer to
expenses incurred in the administration of the estate or trust claiming the deduction.
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However, if the IRS should decide to treat expenses as having the same “character”
under 867(e) for beneficiaries as for the original estate or trust, that same analysis
would presumably apply for trust beneficiaries as well as for individual beneficiaries.

The limit on deducting excess deductions at the termination of an estate or trust may
have implications for trust decanting. Some decanting private rulings have treated a
trust decanting as a continuation of the original trust (e.g., PLRs 200736002 &
200607015). In addition, the Uniform Trust Decanting Act allows decanting without
transferring assets; in effect it is treated as an amendment of the trust by the
trustee. However, if decanting to another trust is treated as a termination of the
original trust, any excess deductions may be lost.

c. State and Local Taxes Deduction. The $10,000 limit on state and local tax (SALT)
deductions has led some states to consider implementing laws providing relief from
state income tax to the extent of contributions to a specified charitable fund, in hopes
that the taxpayer could deduct the full charitable contribution without any $10,000
limitation. The IRS issued final regulations, published in the Federal Register on June
13, 2019, blocking these types of arrangements by disallowing a federal charitable
deduction when the donor expects to receive an offsetting credit against state and
local taxes. The regulations are based on the generally recognized “quid pro quo”
rationale of not allowing a charitable deduction to the extent that the donor receives a
benefit from the donation. Notice 2019-12, 2019-27 |.R.B. 57 provides a safe harbor
for payments made by certain individuals. See Item 5.c. of Estate Planning Current
Developments and Hot Topics (December 2019) found here and available at
www.bessemertrust.com/for-professional-partners/advisor-insights for further
discussion of this issue.

d. Final Regulations on Reportable Policy Sales-Transfer for Value.

(1) Background. The 2017 Tax Act includes provisions 1) mandating reporting of
“reportable policy sales” (generally speaking, investors buying policies) and 2)
changes to transfer for value rules so that death proceeds will be taxable income.
Reportable policy sales under the 2017 Tax Act are sales of life insurance policies to
someone who has no substantial family, business, or financial relationship with the
insured. Final regulations have MIND-NUMBING details about reportable policy sales.

Planners have been concerned about what the transfer for value changes would
mean for changes to the transfer for value exceptions aside from reportable policy
sales.

Proposed regulations were issued March 22, 2019, and final regulations were
published Oct. 31, 2019. T.D. 9879 (Oct. 15, 2019), 84 FED. REG. 58460 (Oct. 31,
2019).

(2) Several Observations about Practical Impact on Planners

(i) Transfer for Value Generally. Life insurance death benefits are generally
income tax free under 8101(a)(1), but not if the policy was transferred for value,
8101(a)(2). Two important exceptions from the transfer for value rule under
8101(a)(2)(A)-(B) are the (1) “basis exception” (if the basis is determined in whole or
in part by reference to transferor’s basis), and (2) “permitted transferee exception”
(including a transfer to the insured). However, new 8101(a)(3) says that the
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exceptions do not apply to a reportable policy sale. The new regulations generally do
not impact the transfer for value exceptions other than just for reportable policy
sales. But a few changes are helpful generally.

(i) “Cleansing the Transfer-for-Value Taint.” |f a transfer for value occurs, a
later transfer back to the insured removes the taint. Final regulations have provisions
and an example confirming that, even if the transfer back to the insured is not the
last transfer of the policy. However, if a policy was transferred in a reportable policy
sale, the “fresh start” applies only if the insured pays fair market value for the
interest.

(i) Buy-Sell Agreements. PLR 7734048 suggested that obligations under a
buy-sell agreement could generate a transfer for value. The final regulations relax
that result by saying that a transfer for value is a transfer for “cash or other
consideration reducible to money value.”

(iv) Transfer to Grantor Trust. A transfer to a grantor trust is treated as
transfer to the insured for purposes of the permitted transferee exception to the
transfer for value rule. See PLR 201423009.

(v) Transfer to Nongrantor Trust. A transfer to a nongrantor trust is not a
reportable policy sale as long as each beneficiary has a substantial family, business,
or financial relationship. But it may still be a transfer for value because the
nongrantor trust is not treated as the insured for purposes of satisfying the transferee
exception.

e. Qualified Business Income.

(1) General Description. A complicated provision in new 8§199A provides tax-favored
treatment of business income from passthrough entities (sole proprietorships,
partnerships, limited liability companies, or S corporations) that are not subject to
taxation under Subchapter C and that will be taxed at the individual tax rates of the
owners, which could be as high as 37%. The deduction under §199A reduces the
wide discrepancy (21% vs. 37%) in the top rates at which business income would be
taxed, depending on whether the business is taxed as a C corporation or as a
proprietorship or passthrough entity. Very generally (but with various limitations and
exceptions), the §199A deduction is a deduction for the individual owner's tax
calculation equal to 20% of the individual's qualified business income from a pass-
through entity; the 20% deduction results in an effective top rate of (1 — 0.20) x 37%,
or 29.6%. This deduction is subject to various limitations, the most important of
which apply to taxpayers with taxable income over a certain threshold amount
($157,500 single/$315,000 for joint returns, indexed - $163,300/$326,600 for 2020).
One limitation is based on the wages paid by the business or wages plus the basis of
its property. A second limitation is that for certain specified service businesses no
deduction is allowed (designed to remove incentives to prevent converting what
would otherwise be normal service compensation income into business income). The
deduction is allowed to individuals, trusts and estates.

The Internal Revenue Service Advisory Council Public Report dated November 2019
summarizes the impact of §199A as follows:
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The IRS estimates that almost 23.7 million taxpayers may be eligible to claim the deduction [citing
TIGTA Report dated March 18, 2019, Reference Number 2019-44-022]. The Joint Committee on
Taxation estimated a tax reduction of $27.7 billion in Fiscal Year 2018 and $47.1 billion in Fiscal
Year 2019 and totaling $414.5 billion over Fiscal Years 2018 through 2027 [citing the same source].

For a much more detailed discussion of the qualified business income deduction
under 8§199A see Item 7 of Estate Planning Current Developments and Hot Topics
(December 2019) found here and available at www.bessemertrust.com/for-
professional-partners/advisor-insights.

(2) Regulations Overview. The IRS on August 8, 2018, issued 184 pages of
proposed regulations (including a 104 page preamble) to §199A and the multiple trust
rule under 8643. The issuance of complicated detailed proposed regulations to this
complex Code section within only about eight months of the passage of the Act was
amazingly fast.

Final regulations were issued on January 18, 2019, and a slightly revised version
making a few corrections was issued on February 1, 2019. The final regulations were
published in the Federal Register on February 8, 2019. In addition, Rev. Proc. 2019-
11 was issued concurrently to provide additional guidance on the definition of wages,
and Notice 2019-07 was issued concurrently to provide a safe harbor in a proposed
Revenue Procedure under which a rental real estate enterprise may be treated as a
trade or business for purposes of §199A (and that Revenue Procedure, Rev. Proc.
2019-38, was released on September 24, 2019). For a 22-item list briefly listing
some of the changes in the final regulations see Item 7.e. of Estate Planning Current
Developments and Hot Topics (December 2019) found here and available at
www.bessemertrust.com/for-professional-partners/advisor-insights.

(3) Provisions Impacting Trusts. The final regulations made the following changes
impacting trusts:

(i) ESBTs may continue to qualify for the 8199A deduction (as in the proposed
regulations) but the separate S and non-S portions of the ESBT are not treated as two
separate trusts for purposes of applying the taxable income threshold test;

(i) A trust’'s taxable income, for purposes of determining whether the trust’s
taxable income exceeds the threshold amount, is calculated after deducting any
distribution deduction under 88651 or 661;

(i) Separate shares of a single trust will not be treated as separate trusts for
purposes of determining whether the trust exceeds the taxable income threshold;

(iv) The 8199A Anti-Abuse Rule applies if a trust (even a single trust) was created
with a principal (rather than significant as in the proposed regulation) purpose of
avoiding or using more than one threshold amount, and the effect is that the trust will
be aggregated with the grantor or other trust(s) from which it was funded for
purposes of determining the threshold amount; and

(v) The multiple trust rule regulation is revised by eliminating a definition that
converted principal purpose to avoid income tax into the absence of a significant
nontax (or non-income tax) purpose that could be achieved only with creation of the
separate trusts and by eliminating two examples of trusts bearing on when trusts
have substantially the same beneficiaries.
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The ability to determine a trust’'s threshold amount after deducting distribution
deductions is important. The proposed regulations did not allow taking the
distribution deduction into consideration for purposes of determining whether a trust
exceeds the taxable income threshold amount. This change opens the door to
planning distributions to leave the trust with taxable income below the threshold
amount, if appropriate based on the trust’'s distribution standards. Distributions made
within 65 days of the end of the taxable year, which will be March 5, 2020 for the
2019 taxable year, can be considered under the 65-day rule. $663(b) (distributions by
an estate or trust within 65 days of the tax year, March 5 in leap years and March 6 in
non-leap years, can be treated as having been made on the last day of the prior tax
year).

The maximum tax savings per trust from the 8199A deduction alone would not
exceed $163,300 (the threshold amount for the trust is $163,300 in 2020) times a
20% 8§199A deduction times a 37% rate, or $12,084, or about $12,000 per trust.

f. Qualified Opportunity Funds. The three big tax advantages for investments in
qualified opportunity funds (QOFs) under 81400 Z-1 and 81400 Z-2 are: (i) Deferral of
existing gain until December 31, 2026; (ii) Exclusion of a portion of the existing
deferred gain (10% or 15%, depending on how long the fund investment is held—to
get the full 15%, the investment had to be made before December 31, 2019, so a big
rush to purchase funds occurred in December); and (iii) Nonrecognition of gain in the
QOF investment itself if the interest in the fund is held at least 10 years.

Proposed regulations were issued in October 2018 and April 2019, and final
regulations were issued in December 2019. Some of the highlights of the regulations
that are important for estate planners are summarized.

(1) Inclusion Events. The statute (§1400Z-2(b)(1)(A)) says that the deferred gain will
be accelerated and recognized before December 31, 2026 if a “sale or exchange” of
the QOF investment occurs. The regulation refers to these as “inclusion events.”

(2) Gifts as Inclusion Events. A gift of an interest in a QOF is an inclusion event
(unless the gift is to a grantor trust, as discussed immediately below). That seems
difficult to justify under the statute that refers to “sales or exchanges” as
accelerating the deferred gain, but the regulation reasons that an event is an inclusion
event if it “reduces an eligible taxpayer’s direct equity interest for Federal income tax
purposes in the qualifying investment.” If gifts were not treated as inclusion events,
the deferred gain could be avoided just by making a gift.

(3) Grantor Trust. A gift to a grantor trust (including a 8678 trust) is not an inclusion
event.

(4) Nonrecognition Transactions with Grantor Trusts. Final regulations confirm
that nonrecognition transactions between the “deemed owner” and the grantor trust
are not inclusion events. This seems to include things such as —

— sales of QOF interests to a grantor trust,
— in-kind note payments from a grantor trust to the grantor,
—the grantor’s exercise of a substitution power, and

— distributions of QOF interests to satisfy GRAT annuity payments.

https://www.bessemertrust.com/for-professional-partners/advisor-insights 34



(5) Death. Death is not an inclusion event, including transfers by reason of the
owner's death. (This position is an interesting analogy for the position that in a sale to
grantor trust transaction, the death of the grantor before the note is paid should not
be an event accelerating any deferred gain attributable to unpaid note payments.)

(6) Basis Step-Up at Death. The final regulations state that there is no basis step-
up at death in the QOF investment to the extent that the value at death exceeds the
deferred gain. (ACTEC Comments had recommended that approach.)

(7) More Detailed Discussion. For a more detailed discussion of QOFs, see Item
35 below.

g. Life Insurance-Basis of Life Insurance and Annuity Contracts Not Reduced by
Mortality Charges, Rev. Rul. 2020-5. The 2019 Tax Act amended §1016(a) to
provide that the basis of life insurance and annuity contracts would not be reduced by
mortality, expenses, or other reasonable charges under the contracts. This is
important for determining the amount of income recognized upon the sale of such
contracts. This change is contrary to the announced IRS position in Rev. Rul. 2009-
13 (Situations 2 & 3) and Rev. Rul. 2009-14 (Situation 2). Rev. Rul. 2020-5, 2020-9
[.R.B. (Feb. 24, 2020) amends those prior revenue rulings to be consistent with the
amendment to §1012(a), and to clarify that the basis is not reduced by the “cost of
insurance charges,” regardless of why the contract was purchased.

6. Treasury-IRS Priority Guidance Plan and Miscellaneous Guidance From IRS

a. Overview of IRS Priority Guidance Plan. Among new items added to the Treasury-
IRS Priority Guidance Plan for the 12 months beginning July 1, 2015 were the
following.

“3. Guidance on basis of grantor trust assets at death under §1014.

5. Guidance on the valuation of promissory notes for transfer tax purposes under
§§2031, 2033, 2512, and 7872.

8. Guidance on the gift tax effect of defined value formula clauses under 882512
and 2511."

ltems 3, 5, and 8 all related to sales to grantor trusts, suggesting that issues related
to sales to grantor trusts are major “radar screen” issues for the IRS. [tem 3 has
remained on the subsequent Plans. The projects in items 5 and 8 were dropped in
later years but presumably are still projects of interest to the IRS when resources are
available to address them.

The Treasury-IRS Priority Guidance Plan for 2019-2020 was published October 8,
2019 (somewhat similar to the revised format of the 2017-2018 and 2018-2019
Plans).

e Part 1 of the Plan addresses implementation of the 2017 Tax Act and lists 52
projects (down from 71 in the fourth quarter update of the 2018-2019 Plan).

e Part 2 deals with identifying and reducing regulatory burdens.
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e Part 3 titled “Burden Reduction” increases the number of projects from 14 in the
fourth quarter update of the 2019-2019 Plan to 25. This “burden reduction”
section, as in the 2017-2018 and 2018-2019 Plans, lists final regulations regarding
(1) basis consistency and (2) discretionary extensions of time to make GST
exemption allocations (suggesting a likely relaxation of some of the controversial
provisions in the proposed regulations for those matters).

e Part 4 lists seven guidance projects for prioritized implementation of the Taxpayer
First Act (enacted on July 1, 2019), which made changes regarding various IRS
operations including the establishment of a new Independent Office of Appeals.

e Part 5 includes projects regarding partnership audit regulations.

e Part 6 contains the traditional General Guidance projects in a variety of subject
areas. Fouritems are in the “Gifts and Estates and Trusts” section. The first
three are the same as in the 2017-2018 Plan, which include projects dealing with
(1) the basis of grantor trust assets at death under 81014, (2) alternate valuation
date matters under 82032(a), and (3) the deductibility of certain estate
administration expenses under 82053. The fourth project, added in the 2018-2019
Plan and still in the 2019-2020 Plan, is: “Regulations under 87520 regarding the
use of actuarial tables in valuing annuities, interests for life or terms of years, and
remainder or reversionary interests.” The project is to update the 87520 actuarial
tables based on updated mortality information, which must be done every ten
years and that was last done effective May 1, 2009. The tables were not updated
by May 1, 2019, and IRS officials have informally indicated that the IRS is waiting
on data from another agency and that they do not know at this point when they
will be able to complete the new tables. Presumably, the existing tables can be
used until revised tables are published.

An interesting omission of an important project is item 14 under “General Tax
Issues” in the 2018-2019 Plan, dealing with final regulations for the 3.8% tax on
net investment income under §1411. Also, a project under the subject of
“Financial Institutions and Products” regarding regulations under §7872, which
first appeared in the 2016-2017 Plan, was dropped from the 2019-2020 Plan.

For a general discussion of and commentary about the 2018-2019 Priority Guidance
Plan, see Ronald Aucutt, The 2018-2019 Priority Guidance Plan, ACTEC CAPITAL
LETTER NO. 45 (Nov. 13, 2018). Commentary about the 2019-2020 Plan is included in
Ronald Aucutt, Washington Update: Pending and Potential Administrative and
Legislative Changes (With Selected Cases), (October 2019) available at
www.bessemertrust.com/for-professional-partners/advisor-insights.

IRS officials have confirmed that, following several years of focusing on guidance to
implement the 2017 Tax Act, “regulation writers in the trusts and estates arena are
pivoting back to guidance projects that were temporarily shelved.” Jonathan Curry,
Final Anti-Clawback Estate Tax Regs to Address Portability Concern, TAX NOTES (Nov.
18, 2019). Holly Porter, IRS associate chief counsel (passthroughs and special
industries) has stated that “the secretary strongly feels if it's on the PGP, it will be
finished within a year.” /d.
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For further details about the (i) basis consistency, (ii) basis of grantor trust assets at
death, (iii) alternative valuation date, and (iv) 82503 administrative expense deduction
projects, see Iltem 6.b.- e. of Estate Planning Current Developments and Hot Topics
(December 2019) found here and available at www.bessemertrust.com/for-
professional-partners/advisor-insights.

When the basis consistency regulations are finalized, among other things planners
hope that the requirement of filing reports for subsequent transfers will be relaxed.
Interestingly, the Form 8971 does not specifically address the reporting of
subsequent transfers.

b. Inflation Adjustments. Inflation adjustments for 2020 are announced in Rev. Proc.
2019-44. Some of the adjusted amounts are as follows:

e Basic exclusion amount and GST exemption-$11,580,000 (from $11,400,000 for
2019);

e Estates and trusts taxable income for top (37%) income tax bracket-$12,950
(from $12,750 in 2019);

e Taxable income threshold for 8199A qualified business income-
$326,600/$163,300 (married filing jointly/single) (from $321,400/$160,700 in
2019);

e Standard deduction-$24,800/$12,400 (married filing jointly/single) (from
$24,400/$12,200 in 2019);

e Non-citizen spouse annual gift tax exclusion-$157,000 (from $155,000 in 2019);
e Section 6166 “two percent amount”-$1,570,000 (from $1,550,000 in 2019); and
e Special use valuation reduction limitation-$1,180,000 (from $1,160,000 in 2019).

c. No-Rule List, ING Trusts. The no-ruling revenue procedure for 2020 includes, as one
of the items for which rulings or determination letters will not be issued, certain
trusts that are typically structured to be non-grantor trusts as an alternative for saving
state income taxes (these types of trusts are often referred to as DINGs or NINGs —
Delaware incomplete non-grantor trusts or Nevada incomplete non-grantor trusts
[Prof. Sam Donaldson points out that clients needing ING trusts who want to take
advantage of Florida's absence of an income tax could be creating FLING trusts]).
(Rev. Proc. 2020-3, §3.01(93)). The ruling says that rulings regarding the taxation of
the trust under 8671 (i.e., whether or not it is a grantor trust) will not be issued for
such trusts that are structured to authorize distributions

(A) at the direction of a committee if (1) a majority or unanimous agreement of
the committee over trust distributions is not required, (2) the committee consists
of fewer than two persons other than a grantor and a grantor's spouse, or (3) all
of the committee members are not beneficiaries (or guardians of beneficiaries)
to whom all or a portion of the income and principal can be distributed at the
direction of the committee, or
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(B) at the direction of, or with the consent of, an adverse party or parties,
whether named or unnamed under the trust document (unless distributions are
at the direction of a committee that is not described in paragraph (A)).

Accordingly, DING and NING transactions will be structured in the future to avoid the
“bad facts” listed. See William Lipkind & Tammy Meyer, Revenue Procedure 2020-3
— IRS Will Not Rule on Certain Provisions of Non-Grantor Trusts, LEIMBERG INC. TAX
PL. NEWSLETTERS #190 (Feb. 4, 2020).

Various IRS rulings over the last several years have approved ING trusts. E.g., Letter
Rulings 202006002-006 (community property in ING trust remains community
property at first spouse’s death for basis adjustment purposes; no ruling whether
trust is grantor trust under 8675 because that involves fact issues at death),
201925005-201925010, 201908002-201908008, 201852014, 201852009,
201850001-201850006, 201848009, 201848002, 201832005-201832009,
201744006-008.

d. Administration’s Fiscal Year 2018, 2019, 2020, and 2021 Budget Proposals.
The Administration releases a budget proposal each year (historically in a report titled
“General Explanations of the Administration’s Fiscal Year ____ Revenue Proposals”
that is often referred to as the “Greenbook”), and during the Obama years, a number
of estate and gift tax proposals were included. The budget proposals from the Trump
Administration have not included specific tax legislation proposals. The FY 2020
budget, titled “A Budget for a Better America,” was published March 11, 2019. The
FY 2021 budget, titled “A Budget for America’s Future,” was published February 10,
2020. The "adjusted baseline projection” used in the budget

assumes permanent extension of all individual income tax provisions in the Tax Cuts and Jobs Act
that are currently set to expire on December 31, 2025 ... [and] the estate and gift tax parameters
and provisions in effect for calendar year 2025.

The 2021 Budget supports the extension of the individual and estate tax provisions of the Tax Cuts
and Jobs Act beyond their expiration in 2025, as described above, to provide certainty for
taxpayers and to support continued economic growth.

Office of Management and Budget President’s Budget, Analytical Perspectives, ch.
11 Governmental Receipts, at 127-128 (available at
www.whitehouse.gov/omb/budget/).

e. Few Revenue Rulings. One of the (somewhat) relevant revenue rulings in 2019 was
Rev. Rul. 2019-19 (Sept. 3, 2019). It provides that the failure to cash a distribution
check from a qualified retirement plan does not avoid current income tax liability.

Interestingly, note that by September, the IRS was all the way up to number 19 in
issuing revenue rulings. Contrast that with 50 years ago, in 1969, when 661 revenue
rulings were issued throughout the year. (lronically, Rev. Rul. 69-661 was a list of
rulings that had become obsolete.)

Carol Harrington observes that some cases have referred to revenue rulings as
merely “the position of a frequent litigant.” See Estate of McLendon v.
Commissioner, 135 F.3d 1017 (5th Cir. 1998) (“Whereas virtually every circuit
recognizes some form of deference, the Tax Court stands firm in its own position
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that revenue rulings are nothing more than the legal contentions of a frequent litigant,
undeserving of any more or less consideration than the conclusory statements in a
party's brief.”). Under this approach, taxpayers are not bound by revenue rulings
(they have not been through the formal comment and review process that
regulations go through), but the IRS Chief Counsel Office has said that IRS attorneys
cannot argue contrary to “final guidance,” which includes revenue rulings (CC-2003-
014), and case law has held that the IRS is bound by its own revenue rulings. See
Rauenhorst v. Commissioner, 119 T.C. 157 (2002) (holding the Service bound by a
taxpayer-friendly revenue ruling); Mitchell M. Gans, Deference and the End of Tax
Practice, 36 REAL PROP. PROB & TR. J 731 (2002) (arguing that the Service should be
bound by revenue rulings). See also letter from Deborah H. Butler, Office of Chief
Counsel, October 17, 2002 (indicating, in the aftermath of Rauenhorst, that the
Service will not disavow in litigation a taxpayer-friendly revenue ruling).

Some have suggested that Executive Orders 13891, “Promoting the Rule of Law
Through Improved Agency Guidance Documents” (October 9, 2019) and 13892,
“Promoting the Rule of Law Through Transparency and Fairness in Civil
Administration Enforcement and Adjudication” (October 9, 2019) will lead to even
less IRS guidance below regulations. See Jasper Cummings, Jr., Deep State
Revenue Rulings, TAX NOTES (Feb. 11, 2020).

7. Estate Planning For Moderately Wealthy Clients

a.

Small Percentage of Population Subject to Transfer Taxes; Paradigm Shift for
Planners. The number of federal estate tax returns filed has dropped dramatically
from 109,000 returns in 2001 to about 11,000 returns in 2016 and 2017. For deaths
occurring in 2018, estimates are that 4,000 returns would be filed, with only about
1,900 taxable returns.

Of the 12,711 estate tax returns filed in 2017, 5,185 were taxable returns, and 7,526
were nontaxable returns. Interestingly, only 603 of the nontaxable returns had gross
estates under $5 million, suggesting a relatively few returns being filed merely to
elect portability.

The $10 million (indexed) gift tax exclusion amount also means that many individuals
have no concern with lifetime gifts ever resulting in the payment of federal gift taxes.

For non-resident alien individuals, however, the exclusion amount has not been
increased and remains at only $60,000.

Concepts that have been central to the thought processes of estate planning
professionals for their entire careers are no longer relevant for most clients — even for
“moderately wealthy” clients (with assets of over several million dollars).

Cannot Ignore GST Tax. Even low-to-moderate wealth individuals cannot ignore the
GST tax. Without proper allocation (either automatically or manually) of the GST
exemption (also $10 million indexed), trusts created by clients generally will be
subject to the GST tax (currently 40%) at the death of the beneficiary unless the trust
assets are included in the beneficiary’s gross estate.
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Grantors who have previously created irrevocable trusts that are not fully GST-
exempt may want to allocate some of the increased GST exemption amount to the
trust. The Bluebook for the 2017 Tax Act (published in December 2018 about a year
after the Act was passed) has a detailed footnote saying that is permitted, and the
preamble to the anti-clawback final regulation suggests that the IRS agrees. See ltem
4.c.(7) above.

c. Review Formula Clauses. Review formula clauses in existing documents;
otherwise the will may leave the first spouse’s entire estate to a credit shelter trust
even though that now provides no estate tax savings.

d. Testamentary Planning; Portability. Many moderately wealthy clients will want to
rely on portability and leave assets at the first spouse’s death either outright to the
surviving spouse (and rely on disclaimers if a trust is desirable) or to a QTIP trust with
a Clayton provision (which allows the most flexibility). See Item 3.g. of the Estate
Planning Current Developments Summary (December 2018) found here and available
at www.bessemertrust.com/for-professional-partners/advisor-insights.

Alternatively, using a credit shelter trust may be advantageous for various reasons
including in blended family situations, as discussed in Item 8.d. the Current
Developments and Hot Topics Summary (December 2013) found here and available
at www.bessemertrust.com/for-professional-partners/advisor-insights (along
with a more detailed discussion of portability planning, including the advantages and
disadvantages of various approaches).

For a detailed discussion of the temporary and proposed portability regulations see
ltem 6.h.-g. of the December 2012 summary, “Estate Planning Current
Developments and Hot Topics” found here and available at
www.bessemertrust.com/for-professional-partners/advisor-insights.

For a detailed discussion of planning considerations, including major factors in bypass
planning versus portability, methods of structuring plans for a couple to maximize
planning flexibilities at the first spouse’s death, ways of using the first decedent-
spouse’s estate exemption during the surviving spouse’s life, whether to mandate
portability, whether to address who pays filing expenses to make the portability
election, state estate tax planning considerations, and the financial impact of
portability planning decisions, see Item 5 of the Current Developments and Hot
Topics Summary (December 2015) found here and available at
www.bessemertrust.com/for-professional-partners/advisor-insights and ltem 8
of the Current Developments and Hot Topics Summary (December 2013) found here
and available at www.bessemertrust.com/for-professional-partners/advisor-
insights. Rev. Proc. 2016-49 clarifies that portability can be used in connection with
QTIP trusts. For a more detailed discussion, see Item 16.b. of the Current
Developments and Hot Topics Summary (December 2017) found here and available
at www.bessemertrust.com/for-professional-partners/advisor-insights.

Portability elections must be made on a timely filed estate tax return. A simplified
procedure is available to obtain an extension in certain situations if a return was not
required to be filed. See Iltem 19.d. below.
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e. State Estate Tax Planning Issues. About one-third of the states have a state estate
or inheritance tax, and in those states, state estate tax issues must be considered.

For clients subject to a state estate tax, flexible QTIP trust planning could result in (i)
a “standard” QTIP trust for the excess over the federal basic exclusion amount, (ii) a
QTIP trust effective only for state purposes (sometimes referred to as a “gap trust”)
for the amount in excess of the state exemption amount but less than the federal
exclusion amount if the state allows a “state-only QTIP election,” and (iii) a Clayton
QTIP that has expanded into broader terms for up to the state exemption amount.
The last two of those three result in effectively having a federal bypass trust for an
amount up to the full federal exclusion amount. The planner should run numbers to
see how much savings is generated by using the state-only QTIP election, to
determine whether the complexity of having that additional trust is worthwhile.

f.  Basis Adjustment Planning. Planning to leave open the flexibility to cause trust
assets to be included in the gross estate of a trust beneficiary if the beneficiary has
excess estate exclusion will continue to be important to permit a basis adjustment at
the beneficiary’s death without generating any added estate tax.

Four basic approaches can be used:

(1) making distributions to the beneficiary (either pursuant to a wide discretionary
distribution standard or under the exercise of a non-fiduciary nontaxable power of
appointment, but beware that granting an inter vivos power of appointment
exercisable during the settlor’s lifetime might cause the trust to be a grantor trust,
see §8674(a), 674(b)(3));

(2) having someone grant a general power of appointment to the beneficiary (but
consider including the broadest possible exculpatory clause for 