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Important Information Regarding This Summary

This summary is for your general information. The discussion of any estate planning alternatives and other observations herein are not intended
as legal or tax advice and do not take into account the particular estate planning objectives, financial situation or needs of individual clients.
This summary is based upon information obtained from various sources that Bessemer believes to be reliable, but Bessemer makes no
representation or warranty with respect to the accuracy or completeness of such information. Views expressed herein are current only as of the
date indicated, and are subject to change without notice. Forecasts may not be realized due to a variety of factors, including changes in law,
regulation, interest rates, and inflation.
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SYNOPSIS

Temporary and proposed regulations provide additional guidance regarding the basis
consistency and information reporting requirements of new 881014(f) and 6035. Some of the
highlights and surprises include the following:

The final value for estate tax purposes sets the initial basis; normal post-death basis
adjustments are still applicable;

For property subject to non-recourse debt, the basis is the gross value of the property,
not just the net value reported on the estate return;

The reporting requirement does not apply to estates that are not required to file estate
tax returns but do so merely to make the portability election;

Property that qualifies for the marital or charitable deduction is not subject to the basis
consistency requirement, but is subject to the reporting requirements;

Tangible personal property that does not have a marked artistic or intrinsic value over
$3,000 is not subject to the basis consistency or reporting requirements;
After-discovered or omitted property gets a basis of zero if the property is not reported
on an estate tax return before the period of limitations on assessments has expired;
The Form 8971 and Schedules A to beneficiaries can omit cash, IRD, tangible personal
property (as described above), and property sold before the information reports are due;
For bequests to a trust, estate or entity the Schedules A are given to the trustee,
executor or entity (not the trust beneficiaries);

For life estates, Schedules A must be sent to the life tenant and presumptive
remainderman (and if the initial remainderman dies before the life tenant, the executor
apparently must send supplemental reports to the IRS and to the new remainderman);
If the executor has not determined what property will be distributed to a beneficiary
when the information report is due, all property that could be used to satisfy the
bequest must be included on the Schedule A to that beneficiary (and the executor does
not have to send supplemental reports to the IRS and to that beneficiary after the
bequest is funded);

The executor must file a supplemental Form 8971 with the IRS and send supplemental
Schedules A to beneficiaries if any previously reported information is incorrect or
incomplete (such as if the final estate tax value is changed), but a supplement is not
needed for inconsequential errors or omissions;

If a recipient of an asset in the gross estate makes a subsequent gift or distribution to a
“related transferee” (which, for some strange reason, includes a grantor trust but not a
non-grantor trust for a related party) the recipient must file a Schedule A with the IRS
and transferee reporting the change in ownership and final estate tax value of the
property; and

The Form 8971 and Schedules A to each beneficiary are due 30 days after the earlier of
the due date or the date the estate tax return is actually filed (as required by the
statute); the proposed regulations do not adopt the relaxation of the due date in the
Instructions to Form 8971 saying that if the estate tax return is filed late, the information
reports are not due until 30 days after the date the return is actually filed.
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HIGHLIGHTS

Temporary and proposed regulations regarding the basis consistency and information reporting
requirements of new 881014(f) and 6035 were published in the Federal Register on March 4,
2016.

Highlights of some of the provisions in the temporary and proposed regulations are
summarized below.

1.
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Transitional Relief Regarding Initial Time for Filing; Effective Date.

Extended Due Date and Transitional Relief. Temporary regulations provide that persons
required to file an information statement under §6035(a)(1) or (a)(2) before March 31, 2016
“need not do so” until March 31, 2016. Temp. Reg. 81.6035-2T(a). Notice 2015-57
extended the due date to February 29, 2016, and Notice 2016-19 provided that persons
require to give reports “need not do so” until March 31, 2016. Notice 2016-27 (issued
March 23—a mere 8 days before the March 31 due date) further extends the “needs not
do so” date to June 30, 2016.

Section 6081 authorizes the IRS to grant a reasonable extension for filing any “return,
declaration, statement, or other document” required under the Internal Revenue Code for
up to 6 months. There appears to be no statutory authority for granting a further due date
extension. The Notices do not extend the formal time for filing, but merely say that
persons required to file basis consistency returns and statements “need not do so” until
the specified extended dates.

Effective Date of Regulations. The regulations will be effective when finalized, but
persons may rely on the proposed regulations before the publication of final regulations.
Prop. Reg. 881.1014-10(f) & 1.6035-1(i). This is particular important for these regulations
because they are sometimes at variance with the Instructions to the Form 8971, so
planner may rely on following the requirements in the proposed regulations.

Effective Date of Statute. The basis consistency rules and reporting rules under 881014¢(f)
and 6035 apply to “property with respect to which an estate tax return is filed after the
date of enactment” [i.e., July 31, 2015]. What if the estate filed an initial estate tax return
before July 31, 2015, but files a supplemental return after July 31 to report an after-
discovered asset or to report a different value? s property passing from that decedent
subject to the basis consistency and reporting rules? The answer is not clear. The Code
nowhere recognizes the concept of an “amended estate tax return.” Is a supplemental
estate tax return really a “return”? What if the supplemental return is not a complete
Form 706 but merely additional information provided to supplement information on an
existing schedule (or perhaps a supplemental schedule) together with revised first two
pages of Form 706 reflecting the revised estate tax calculation? That limited
supplemental information clearly would not constitute a complete “return” for purposes
for commencing the period of assessment if a complete return had not previously been
filed.

Statutory Authority for Regulations. The statute grants regulatory authority to provide
implementation details, including rules for situations in which no estate tax returns are
required, or if the surviving joint tenant or other recipient has better information than the
executor. §6035(b).



2. Post Death Adjustments. Section 1014(f) states that the basis of property acquired from
a decedent “shall not exceed” the finally determined estate tax value of the property.
Post-death adjustments to a property’s basis under other Code provisions are still made—
the estate tax value of property merely becomes the upper limit on the initial basis of the
property after the decedent’s death. Prop. Reg. 81.1014-10(a)(2).

Property Encumbered by Debt. Post-death payments on debt secured by property in the
gross estate do not result in an adjustment to the property’s basis because “[t]he
existence of recourse or non-recourse debt secured by property at the time of the
decedent’s death does not affect the property’s basis, whether the gross value of the
property and the outstanding debt are reported separately on the estate tax return or the
net value of the property is reported.” Prop. Reg. 881.1014-10(a)(2), 1.1014-10(e) Ex. 4.
[Treas. Reg. 820.2053-7 provides that if the decedent’s estate is not liable for the debt
(i.e., if it is non-recourse debt), “only the value of the equity of redemption (or the value of
the property, less the mortgage or indebtedness) need be returned as part of the value of
the gross estate.” In light of that regulation, planners have been uncertain as to whether
basis would be allowed for the full gross value of estate property that is subject to non-
recourse indebtedness. The proposed regulation clarifies this issue.]

[Schedule A will be confusing for assets subject to non-recourse debt if the net value is
reported on the estate tax return. Column E on Schedule A entitled “Estate Tax Value”
might suggest that the net value reported on the estate tax return should be listed (the
Form 8971 Instructions say to “list the value reported on the Form 706" in this column),
but the proposed regulations indicate that the beneficiary’s basis will be the gross value of
the asset not reduced by the non-recourse debt.]

3. Property Subject to Consistency Requirement. The basis consistency requirement
applies to property includable in a decedent’s gross estate under §82031 and 2106 that
generates federal estate tax in excess of allowable credits (other than a credit for a
prepayment of the tax). Prop. Reg. §1.1014-10(b)(1).

Marital or Charitable Deduction Property. Section 1014(f)(2) states that the basis
consistency rule only applies to property whose inclusion in the gross estate increased
the liability for estate tax (reduced by allowable credits). (This exception for property that
does not increase the estate tax liability only applies for the basis consistency rule; this
exception does not extend to the information reporting requirements.) Proposed
regulations clarify that property that qualifies for an estate tax charitable or marital
deduction under 882055, 2056, or 2056A "does not generate a tax liability under chapter
11 and therefore is excluded from the property subject to the consistency requirement.”
Therefore, even if the estate pays estate tax, any property passing to a surviving spouse
or charity that qualifies for a marital or charitable deduction is excluded from the basis
consistency requirement. Prop. Reg. 81.1014-10(b)(2).

Certain Tangible Personal Property. The proposed regulations add an exclusion (not
included in the statute) for tangible personal property for which an appraisal is not
required under Regulation 820.2031-6(b), which requires an appraisal for “household and
personal effects articles having marked artistic or intrinsic value of a total value in excess
of $3,000 (e.g., jewelry, furs, silverware, paintings, etchings, engravings, antiques, books,
statuary vases, oriental rugs, coin or stamp collections)” Prop. Reg. 81.1014-10(b)(2).

By way of background, §20.2031-6(a) indicates that a room by room itemization of
household and personal effects is desirable; all articles should be named and valued
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specifically except that items in the same room may be grouped as long as none of them
exceed $100. Alternatively, in lieu of an itemized list, an aggregate value appraised by a
competent appraiser (or dealer in the class of items involved) may be used. Reg.
§20.2031-6(b) has a special rule that applies, notwithstanding paragraph (a), that applies
for articles with marked artistic or intrinsic value of $3,000 or more. Interestingly, the
$3,000 amount has not been adjusted since this regulation was adopted in 1958.)

An example in the proposed regulations of an analogous exception under the information
reporting rules hints that this exception applies for any individual asset that is under
$3,000. Prop. Reg. §1.6035-1(b)(2)Ex.1. However, Reg. §20.2031-6(b) applies if the “total
value" of articles “having marked artistic or intrinsic value” exceeds $3,000. The
Instructions to Form 706 relax this appraisal requirement somewhat, though, by requiring
an appraisal for “works of art or items with collectible value (for example, jewelry, furs,
silverware, books, statuary, vases, oriental rugs, coin or stamp collections) ... [ilf any item
or collection of similar items is valued at more than $3,000.” (emphasis added). This
suggests, for example, that jewelry and furs would not be aggregated for purposes of the
$3,000 test amount.

All Property Other Than Exceptions. |f the estate must pay any estate tax, all property in
the gross estate, other than marital or charitable deduction property or tangible personal
property for which an appraisal is not required, is subject to the basis consistency
requirement. (Observe that while the proposed regulations list other property that is not
subject to the reporting requirements [i.e., cash, IRD and assets sold], only marital or
charitable deduction property or the specified tangible personal property is excepted by
the basis consistency requirement of §1014(f).) If the estate pays no federal estate tax,
none of the estate property is subject to basis consistency. Prop. Reg. §1.1014-10(b)(3).

4.  Final Value. The proposed regulations address how the “final” estate tax value is
determined. Prop. Reg. 81.1014-10(c)(1). The “final value” is the value reported on the
estate tax return once the period of limitations on assessment has expired, or the amount
determined by the IRS once it can no longer be contested, or the amount determined in
an agreement binding on all parties, or the value determined by a court once the court's
determination is final. Until the final value of property is determined, the recipient of the
property may not claim a basis for that property in excess of the value reported on the
information statement (i.e., the Schedule A) given to the recipient. If the final value, once
it is determined, is less than the reported value, the recipient may not rely on the value
listed in the initial statement and may have a deficiency and underpayment attributable to
the difference. Prop. Reg. §1.1014-10(c)(2).

5.  After-Discovered or Omitted Property. If property is discovered after the estate tax
return has been filed or is otherwise omitted from that return, special rules apply. If the
property is later reported on a supplemental estate tax return before the period of
limitation on assessment of tax expires, the normal “final value” rules apply. Prop. Reg.
§1.1014-10(c)(3)(i)(A). In an extension of the basis consistency statute, however, if the
after-discovered or omitted property is not reported on a supplemental estate tax return
before the limitation period expires (generally three years from the filing date, §6501(a)),
the basis of such property is zero. Prop. Reg. §1.1014-10(c)(3)())(B). [Planners generally
believe that no duty exists to report after-discovered property if the estate tax return was
filed in good faith. See Badaracco v. Commissioner, 464 U.S. 386 (1984) (amended estate
tax return is “a creature of administrative origin and grace” and is not required by statute);
David Pratt & George Karibjanian, Filing a Supplemental Estate Tax Return After Probate
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Litigation, EST. PL. (Sept. 2009). If a supplemental estate tax return is not filed reporting
the additional asset, however, the recipient may not take the position that the basis is the
fair market value at the date of death even though the property was acquired from a
decedent (despite the language of §1014(a) which says that property “acquired from a
decedent” has a basis equal to the fair market value of the property at the date of death).
Accordingly, if a preparer determines that no obligation to amend a return exists to report
omitted property, the failure to report the property may result in a 40% estate tax savings,
but that savings may be offset by a 23.8% federal capital gains tax (plus any state capital
gains tax) or an even higher income tax attributable to the inability to depreciate the
property. If the recipient of the after-discovered asset is not the party responsible for
paying estate tax with respect to that asset, the executor may be put in an inherent
conflict situation; the party who bears estate taxes will not want the property reported but
the party who receives the asset will want it reported to have a basis equal to the date of
death value of the asset.

If the after-discovered or omitted property passes to the surviving spouse, the zero basis
rule would not apply—because assets passing in a manner that qualifies for the marital
deduction is not subject to 81014(f).

The effect of this “zero basis rule” is that if the estate has filed an estate tax return and
the assessment period has run, there is no way to avoid the deemed basis of zero.
Apparently, this would be the case even for after-discovered or omitted cash, life
insurance proceeds, or a bank account—which raises interesting issues regarding the
effect of cash having a zero basis—is the use of the cash to buy something treated as a
“sale or exchange” of the cash, thus generating capital gain? Could the IRS even argue
that the receipt of such after-discovered cash generates ordinary income?

Because cash always has a basis equal to its face value, it is possible that its simple receipt would be

taxed as ordinary income under the tax benefit rule. Howard Zaritsky, The Treasury’s Proposed

Regulations Implementing Consistent Basis Rules, Leimberg Estate Planning Email Newsletter
#2403 (March 29, 2016).

On the other hand, if a return had never been filed, the executor could file a late return
and secure a fair market value basis for the assets. Filing a supplemental estate tax
return may not even result in any additional estate tax (if debt or administrative expense
deductions can reduce the taxable estate below the exemption amount). In this respect,
an estate that is close to the filing limit but arguably below the limit may be better off by
not filing an estate tax return by the initial due date. This rule may also impact how
aggressive a return preparer may be in omitting assets that are arguably in the gross
estate (such as under a 82036 “implied agreement” of retained enjoyment argument)-if
the questionable assets are not listed but the IRS later (perhaps many years later)
determines that they should have been included in the gross estate, the articles may have
a zero basis.

6. Executor. For purposes of knowing who must file information reports under 86035, the
term “executor” is defined broadly to mean the appointed executor, or if none is
appointed, any person in possession of property (incorporating 82203), or any other
beneficiary required to file a return under §6018(b). Prop. Reg. §81.1014-10(d), 1.6035-
1(@)(1).

7. Requirement to Provide Information Statement. The “executor” (see immediately
above) who is required to file an estate tax return under 86018(a) (i.e., if the size of the
gross estate plus adjusted taxable gifts exceeds the basic exclusion amount), must
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provide information statements to the IRS (on Form 8971) and the recipients of property
that was included in the gross estate (with several exceptions described below in Item 8).
Prop. Reg. 81.6035-1(g)(2)-(3). The preamble says this means that Form 8971 and all
Schedules A must be provided to the IRS and Schedules A must be provided to
recipients.

Portability Returns and Other Returns Filed But Not Required. The reporting requirement
does not apply if the executor is not required to file an estate tax return but does so
anyway (such as to make a GST exemption allocation or portability election, or to file a
protective return in case an asset value is later determined to cause a return to be
required). Prop. Reg. 81.6035-1(a)(2).

8.  What Property Must be Reported? The reporting requirement generally applies to all
property on the estate tax return (or property with basis determined in whole or in part
with reference to property in the gross estate, such as like-kind exchange property). For a
non-resident alien, this includes only property subject to the U.S. estate tax. Only the
decedent’s one-half of community property is subject to the reporting requirement (even
though both community halves get a basis adjustment under §1014(b)(6)).

The proposed regulations provide four exceptions: (i) cash other than coins or paper bills
with a numismatic value; (ii) income in respect of a decedent assets; (iii) tangible personal
property for which an appraisal is not required under Reg. §20.2031-6(b); and (iv) property
in the gross estate that has been sold, exchanged or otherwise disposed of by the estate
(and therefore not distributed to the beneficiary) in a transaction in which capital gain or
loss is recognized. Prop. Reg. §1.6035-1(b)(1). These exceptions are very important. The
executor does not have to give reports to the IRS or recipients about any of those four
types of assets that are distributed to estate recipients.

Cash. Does "“cash” include amounts in checking accounts, bank accounts, money market
funds, certificates of deposit, or life insurance proceeds? Does cash included accounts
denominated in a foreign currency (those accounts could result in currency gains or
losses)? ACTEC Comments had asked whether the basis reporting rules apply to life
insurance proceeds but the proposed regulations do not address insurance proceeds.

IRD. The executor should not assume that any amounts in IRAs or retirement plans are
not reportable. Non-deductible contributions may have been made to the IRA or plan, and
a portion of the IRA or plan may not be income in respect of a decedent. That portion of
the IRS or retirement plan would be reportable.

Sold Assets. Commentators have questioned why the exception applies only if “capital”
gain or loss is recognized. What if property is disposed in a transaction in which ordinary
income is recognized (such as the sale or trade or business assets)? \What if property is
sold in a transaction for an amount exactly equal to the basis so that neither gain nor loss
is recognized? Because of this exception, some planners have suggested liquidating (and
diversifying) the estate assets soon after date of death, so that no reporting would be
required under 86035. (However, if the executor repurchases the same assets within 30
days, the wash sales rules would apply, and the assets may no longer be excepted from
the reporting requirement.)

Assets may be actively traded in a brokerage account. If so, the executor will need to
decide what cut-off date to use in deciding what assets to list that have not been sold by
that date for listing on Schedule(s) A passing to beneficiaries of undistributed assets.
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The “sold assets” exception raises the issue of whether assets used to fund a pecuniary
bequest will ever be reportable? Satisfaction of the pecuniary assets with assets in-kind
will necessarily result in a gain or loss (e.g., Kenan v. Commissioner, 114 F.2d 217 (2nd
Cir. 1940)). Perhaps nothing needs to be reported to the pecuniary legatee, even if the
bequest has not been funded by the time the Form 8971 is filed (because gain or loss will
be recognized when it is funded) Query whether the IRS might still want some reporting?
A preparer’'s mantra will likely be: When in doubt, report:

Thus, it could be argued that an executor who is certain that a pecuniary legacy will be satisfied either
in cash or in property on which a gain or loss is recognized, might not be required to report this gift on a
Form 8971 and Schedule A. It would, however, be prudent to report such gifts until the IRS clarifies its
position on this issue. After all, there are penalties for failing to report to someone to whom the law
requires reporting, but there are no penalties for having reported to someone to whom the law does
not require reporting. Howard Zaritsky, The Treasury’s Proposed Regulations Implementing Consistent
Basis Rules, LEIMBERG ESTATE PLANNING EMAIL NEWSLETTER #2403 (March 29, 2016).

No exception exists for property includable in the gross estate under the “string”
statutes of 88 2035-2042 (including assets in a funded revocable trust). The executor is
required to provide information to the IRS and recipients of assets included in the gross
estate under those sections even though the executor may not have any control over
those assets. (If a trust holds those assets, the information would be given to the
trustee.) However, adjustments to the gross estate under §2035(b) for gift tax on gifts
made within three years of the date of death do not reflect assets passing to a beneficiary
and therefore would not seem to be reportable to the IRS or any beneficiary.

9.  Who Are “Beneficiaries” Who Must Receive Reports With Respect to Reportable
Property? Beneficiaries generally include any person receiving reportable property,
including the executor who is also a beneficiary. Prop. Reg. §1.6035-1(c)(1). (No
exception applies for beneficiaries who are surviving spouses or charities to whom
bequests qualify for the marital or charitable deduction. Even though they are not subject
to the basis consistency limitation, as discussed above in ltem 3, they must still receive
the required information under the reporting requirements.)

Life Estates. A special complicating rule applies for life estates. Beneficiaries who receive
reports include the life tenant and the remainderman(men) who would receive property if
the life tenant were to die immediately after the decedent. If a “contingent beneficiary”
changes (presumably because a presumptive remainderman dies before the life tenant),
the executor must do a supplemental reporting to the IRS and new remainderman. Prop.
Reg. §1.6035-1(c)(1). This could create a continuing duty of the executor to give reports
years in the future. What if the estate has been closed and the executor is discharged—
does the life tenant become the “executor” for reporting purposes? (The word “not”
appears to have been inadvertently omitted from the proposed regulation; the regulation
apparently should say the beneficiary of a contingent interest is “not” a beneficiary unless
the contingency occurs before the Form 8971 is filed.)

Trusts or Estates. |f the beneficiary is a trust or another estate, the executor gives the
information to the trustee or executor—not to the beneficiaries of that trust or estate.
Prop. Reg. §1.6035-1(c)(2). (See Item 12 below as to whether additional reporting
requirements may apply when that trust or estate distributes the property.)

Funded Revocable Trusts; Other Trusts Includable in Gross Estate. For a funded
revocable trust or other trust whose assets are included in the gross estate, does the
executor give the Schedule A reports to the trustee of the trust or to the recipients of the
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trust? What about a pour over to an unfunded revocable trust? The answer is not clear,
but many planners think that the executor would report assets to be distributed to an
unfunded revocable trust to the trustee, but would report assets in a funded trust
includible in the gross estate to the recipients of the trust (and for a revocable trust, that
might be the trustee of a credit shelter trust or marital trust or other trust created under
the revocable trust at the decedent’s death). If there is no executor appointed because
all of the estate assets are in a funded revocable trust, the trustee would file the Form
8971 with the IRS and Schedule(s) A with the revocable trust beneficiaries. Howard
Zaritsky summarizes this approach as follows:

If a decedent has a fully funded revocable trust, no executor would be appointed by a court and
the trustee would be the “executor” for this purpose. The trustee would then file the Form 8971
and Schedule A with respect to all distributions from the trust to its beneficiaries.

If the revocable trust holds some, but not all, of the decedent’s assets and an executor is
appointed, the executor must file Form 8971 and Schedule A with respect to distributions form the
trust of those assets already held by the trust on the date of death.

The executor should, however, report assets poured-over to the trustee as a distribution to the
trustee, without regard to the ultimate distributees of the trust. Neither the executor nor the
trustee appears to have an obligation to file another Form 8971 or Schedule A with respect to re-
distribution of the assets received by the trust from the estate. Howard Zaritsky, The Treasury’s
Proposed Regulations Implementing Consistent Basis Rules, LEIMBERG ESTATE PLANNING EMAIL
NEWSLETTER #2403 (March 29, 2016.

Undistributed Property (Undetermined Beneficiary). If the executor has not decided what
property will be distributed to each beneficiary by the due date of the information
statement (30 days after the estate tax return due date, as discussed below), “the
executor must report on the Statement for each such beneficiary all of the property that
the executor could use to satisfy that beneficiary’s interest.” Prop. Reg. §1.6035-1(c)(3).
In effect, "mini-706s"” will have to be given to each such beneficiary listing all remaining
property in the gross estate, other than cash, IRD, or certain tangible personal property.
The preamble acknowledges that this will result in duplicate reporting of assets on
multiple Schedules A. If the executor has “determined” what property will be distributed
to a beneficiary but has simply not made the distribution when the information statement
is due, this special provision would not literally apply, and presumably the executor would
list the property that the executor has determined will be used to satisfy that beneficiary.
See Prop. Reg. §1.6035-1(e)(3)(ii)Ex.1. After the executor later determines what property
will be used to satisfy a particular beneficiary’s interest, “the executor may, but is not
required” to file a supplemental return with the IRS and a supplemental statement with
the beneficiary. [Presumably the beneficiary would not need a supplemental statement
because the beneficiary would know what property was actually received and can find the
property listed on the initial statement.]

The Instructions to the Form 8971 provide that

the executor must list all items of property that could be used, in whole or in part, to fund the
beneficiary’s distribution on that beneficiary’s Schedule A. (This means that the same property may be
reflected on more than one Schedule A.) A supplemental Form 8971 and corresponding Schedule(s) A
should be filed once the distribution to each such beneficiary has been made.
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The last sentence quoted above from the Instructions has been revised by the proposed
regulations; supplemental reporting is allowed but is not required.

When the Form 8971 is filed 30 days after the Form 706 has been filed (and before most
of the assets have been distributed), each beneficiary will receive a Schedule A reporting
all items in the gross estate that “could be used” to fund the bequest to that beneficiary,
“in whole or in part” (which presumably would be pretty well all of the assets in the gross
estate that have not previously been distributed or sold).

The proposed regulations state that “all of the property that the executor could use to
satisfy that beneficiary's interest” must be listed. It does not refer merely to remaining
“reportable” property in the estate, but an example suggests that only reportable property
must be listed. Prop. Reg. §1.6035-1(e)(3)(ii)Ex. 2 (the initial Schedule A for an unfunded
bequest did not list tangible personal property for which no appraisal was required in the
list of property that could be used to satisfy the bequest). Accordingly cash, IRD, tangible
personal property for which an appraisal is not required, or the proceeds of liquidated
assets would not have to be included in this list because those assets are not property
“for which reporting is required” under Prop. Reg. §1.6035-1(b). [One way to avoid
advising beneficiaries whose bequests cannot be funded prior to the reporting date about
most of the assets in the gross estate would be to liquidate the estate soon after the date
of death (unless the same assets are re-purchased within 30 days, triggering the wash
sales rules).]

This reporting requirement for undistributed property may cause real heartburn for some
estates. Executors may be reluctant to provide full information about all estate assets to
beneficiaries who are only entitled to receive a general bequest that may represent a fairly
small portion of the estate. Furthermore, it will be burdensome. In effect, each
beneficiary who has not already been funded by the 30 day due date will receive a report
that may be about as long as the Form 706 without attachments—including a list of all
assets listed on the return that have not yet been sold or distributed and that could be
distributed to the beneficiary.

The ACTEC Comments took the position that a beneficiary who has not received his or
her distribution when the Form 8971 is filed should receive a Schedule A that merely lists
the value f the bequest, and that when the bequest is subsequently funded, the executor
should file a supplemental Form 8971 and Schedule A. The Comments point that listing
all assets that could be used to fund the bequest can be very misleading:

Providing Schedule A to a beneficiary listing all items of property that could be used to fund the
beneficiary’s distribution, when the beneficiary will not, in fact, receive all of such assets (even when the
listing states that the beneficiary’s distribution will be funded in whole or in part with the listed assets),
can result in a beneficiary believing he or she will be entitled to all of such assets. Schedule A does not
provide a place for the executor to notify such a beneficiary that the assets reported on the Schedule as
property in which the beneficiary has acquired an interest includes assets (and potentially a significant
number of assets) that the beneficiary will not receive. Moreover, we believe that the confusion will be
increased by the portion of Schedule A titled “Notice to Beneficiaries” which states “[ylou have
received this schedule to inform you of the value of property you received from the estate of the
decedent named above” (emphasis added).

Ron Aucutt agrees with this suggestion, and believes that the IRS has the authority to
take this approach by regulation:
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| still think that the interchangeable use of “received” and “acquired” in the regulations and instructions
to Form 8971 suggests that the writers of these rules are already open (even if subconsciously) to
providing in regulations that a Schedule A need not be given with respect to any asset until 30 days after
distribution of that asset to the beneficiary. No extensions of time would be needed. For property
passing at death without the need for a distribution and property distributed before the values are
determined and reported on the 706, the Schedule A, under the statute and regulations, would not be
due until 30 days after the 706 is filed. Not only would that be much simpler and (in my view) would not
need congressional action, but it would most clearly serve the purpose of the statute by providing basis

information to those who need it. [Quoted with Ron’s permission]

Beneficiary Cannot Be Located. |f a beneficiary cannot be located by the time the report
is due, the executor must still file the information report, explaining the efforts to locate
the beneficiary, and a supplemental report must be filed within 30 days of later locating
the beneficiary. Prop. Reg. §1.6035-1(c)(4).

Due Dates of Reports. The information reports to the IRS and recipients of reportable
property (as described above) are due the earlier of 30 days after the due date of the
estate tax return or the date it is actually filed. Prop. Reg. §1.6035-1(d). This reiterates the
due date as provided in 86035(a)(3)(A). The Instructions to Form 8971 revise this due
date—stating the reports are due within 30 days of the filing date if the estate tax return
is not filed until after the due date. [This makes sense because the information on the
Schedules A is based on information in the estate tax return and the Schedules A could
not be completed if the estate tax return has not been filed. The statute is flawed and the
Instructions adopt the only reasonable approach—even though that results in an
extension of the statutory due date.]

Supplemental Information. Supplemental information returns (Form 8971) and
statements (Schedules A) generally must be provided if any change occurs that causes
the reported information to be incorrect. Examples include the discovery of additional
property, a change in value of property pursuant to an examination of litigation, or the
executor’s disposition of property in a transaction in which basis is determined in whole or
in part with reference to property in the gross estate, such as a like-kind exchange. Prop.
Reg. §1.6035-1(a)(1)-(2). Two exceptions apply: (1) inconsequential errors or omissions;
and (2) the actual distribution of property previously reported as being available to satisfy
unfunded bequests described in Item 9 above. Prop. Reg. §1.6035-1(a)(3).

Inconsequential Error or Omission. No further guidance is in the proposed regulations as
to what constitutes an “inconsequently error or omission, but the Instructions to Form
8971 give further guidance as to inconsequential errors or omissions that would qualify for
the reasonable cause exception from penalties. Errors on Form 8971 “that are never
inconsequential are those related to a TIN, a beneficiary’s surname, and the value of the
asset the beneficiary is receiving from the estate.” (emphasis included in original). Errors
on a Schedule A “that are never inconsequential are those related to (a) the value of the
asset the beneficiary is receiving from the estate, and (b) a significant item in a
beneficiary’'s address.” (emphasis in original).

Due Date. The due date of supplemental returns and statements is 30 days after (1) the
final value is determined, (2) incorrect or incomplete information is discovered by the
executor, or (3) a supplemental estate tax return is filed reporting additional assets. Prop.
Reg. §1.6035-1(a)(4)(i). An exception to the due date applies for undistributed property
from a probate estate or revocable trust—if one of the three events listed in the preceding
sentence occurs before the property is distributed to a beneficiary from the probate
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estate or revocable trust, the due date of the information return and statement is 30 days
after the property is distributed to the beneficiary. Prop. Reg. §1.6035-1(a)(4)(ii).

Subsequent Transfers. A surprise in the proposed regulations is the requirement for
recipients of a decedent’s property to provide a “supplemental Statement” with the IRS
and a transferee upon making subsequent distributions or transfers to a “related
transferee” in which the basis is determined, in whole or in part, by reference to the
recipient/transferor’s basis (for example, a gift). Prop. Reg. 81.6035-1(f). If the
subsequent transfer occurs before the final value is determined, the recipient/transferor
must also give the executor a copy of the information Statement that is provided to the
IRS and transferee, so that if the executor subsequently provides any information
Statements, they can be given to the new transferee.

These requirements regarding subsequent transfers can impose a significant reporting
burden on estate recipients for possibly many years in the future (and penalties can apply
if the reports are not given). Some planners have even suggested that executors might
consider liquidating many of the estate assets so that estate beneficiaries would not
receive assets that were in the gross estate; the assets would not have to be reported to
the initial recipient on a Schedule A, and the initial recipient would not be burdened with
having to provide reports on making any future gifts of those assets to related parties.

Purpose. The preamble to the proposed regulations gives the following reason for
imposing this requirement: “The Treasury Department and the IRS are concerned,
however, that opportunities may exist in some circumstances for the recipient of such
reporting to circumvent the purposes of the statute (for example, by making a gift of the
property to a complex trust for the benefit of the transferor’s family).” Some planners
have questioned why this reporting is needed in light of the fact that the basis of gifted
assets must be listed on the gift tax return. However, a gift tax return may not be filed
(for example, if all gifts are covered by the annual exclusion) and the beneficiary typically
does not receive a copy of the gift tax return. One planner suggests that if a subsequent
gift will be reported on a gift tax return, the regulations should be modified to provide that
Schedule A reporting the value of the asset in the decedent’s gross estate would not
have to be given to the donee and IRS until 30 days after the gift tax return is filed. In any
event, the Schedule A to the donee may be misleading because the basis of the asset at
that time may be far different than the estate tax value in the decedent’s gross estate
(perhaps many years earlier).

Related Transferee. The proposed regulation has an objective definition of who
constitutes a "“related transferee” of a subsequent transfer that will require supplemental
Statements.

For purposes of this provision, a related transferee means any member of the transferor’s family as
defined in section 2704(c)(2), any controlled entity (a corporation or any other entity in which the
transferor and members of the transferor’s family (as defined in section 2704(c)(2)), whether directly
or indirectly, have control within the meaning of section 2701(b)(2)(A) or (B)), and any trust of which
the transferor is a deemed owner for income tax purposes. Prop. Reg. §1.6035-1(f).

Section 2704(c)(2) defines a “member of the family” with respect to any individual as
meaning (1) the individual’s spouse, (2) any ancestor or descendant of such individual or
such individual’s spouse, (3) any sibling of the individual, and (4) any spouse of an
individual described in items (2) or (3). For example, if the estate distributes an asset to
the decedent’s surviving wife, who later gives the asset to a daughter, the subsequent
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transfer would require the surviving wife to give an information Statement to the IRS and
her daughter (even if that subsequent gift occurs many years later).

Subsequent Distribution From Trust Recipient. \WWhat about a transfer from a decedent’s
estate to a trust and later distribution from the trust to a beneficiary? The trust clearly is a
recipient and is making a subsequent transfer in which the basis is determined, at least in
part, by the trust’s basis (assuming the distribution is not made in satisfaction of a
pecuniary distribution (which is a gain recognition event) and assuming the trustee does
not make the election to recognize gain under 8643(e)(3)). However, it is not clear that
the beneficiary who receives the distribution from the trust is a “related transferee” of
the trust (which is the “recipient/transferor”). Section 2704(c)(2) describes who is a
member of the family “with respect to any individual,” and the trust is not an individual.
However, if the attribution rule of §2704(c)(3) were to be applied to determine the
interests held by any individual, the individuals who are beneficiaries of the trust would
likely be treated as indirectly owning the trust assets, and a distribution to another
beneficiary may be treated as a transfer to a “related transferee.” The definition of
related transferee in the proposed regulation, makes reference to §2704(c)(2), and does
not specifically make reference to §2704(c)(3) (but is 82704(c)(3) necessarily applicable in
applying §2704(c)(2)?).

Thus, if a trust that receives estate property (and receives a Schedule A from the
executor) makes a later distribution to a beneficiary, the distribution would not appear to
require the trustee (or other trust beneficiaries who might be deemed transferors under
§2704(c)(3) if it applied) to file an information Statement with the IRS and trust beneficiary
about the finally determined estate tax value of the property. Howard Zaritsky's agrees, in
this summary of whether a distribution from an unfunded revocable trust to trust
beneficiaries must be reported (after the initial transfer has been reported to the trustee
of the revocable trust):

If the rev trust was entirely unfunded on the date of death, however, then the only Schedule A is filed by
the executor to the trustee of the rev trust. The redistribution from the rev trust to the marital trust of
assets that were in the probate estate on the date of death should not require a supplemental Schedule
A, because the marital trust is not a related party to the rev trust. The regs do not address it directly, but
| feel strongly that the trustee of the rev trust is viewed only in his/her/its fiduciary capacity, and not as
an individual. The mere fact that he or she may be related to the trust beneficiaries (or those of the
marital trust) should be immaterial. Obviously, the IRS may disagree and the final regs may take a

different position, but | feel quite strongly that this is the right view. [Quoted with Howard’s
permission]

Another uncertainty is a “retransfer” from a trust by the exercise of a power of

appointment.
The proposed regulations do not, however, explain how the retransfer rule might apply when a decedent
transfers property to a trust in which someone is given a limited power of appointment. The exercise of
that limited power of appointment in favor of a related transferee appears to be a retransfer under these
rules, but it is unclear whether the new Schedule A must be filed by the trustee of the holder of the
power of appointment. Howard Zaritsky, The Treasury’s Proposed Regulations Implementing
Consistent Basis Rules, LEIMBERG ESTATE PLANNING EMAIL NEWSLETTER #2403 (March 29, 2016).

Subsequent Distribution From Individual Recipient to a Grantor Trust. If the
recipient/transferor who is an individual who makes a transfer to a grantor trust, the
individual would have to provide information Statements to the IRS and the trustee of the
grantor trust. On the other hand, if the individual gives the property received from an
estate to a non-grantor trust, apparently, no such information Statements are required.
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[This makes no sense. Indeed, giving information Statements for gifts to a non-grantor
trust would make more sense because the distribution from an individual to a grantor
trust is generally treated as a non-event for income tax purposes and the person would in
effect be giving notice to herself. For example, if a surviving wife who receives assets
from her husband’s estate makes a subsequent gift of such an asset outright to her
daughter or to a GRAT that is a grantor trust or to another type of grantor trust for her
daughter, the gift would be reportable; if the gift is made to a non-grantor trust for her
daughter, the gift would not be reportable.]

Subsequent Retransfer. If a transfer is made and reported, must a subsequent retransfer
by the first transferee also be reported?
It is unclear, furthermore, whether a subsequent retransfer by the first re-transferee requires yet another
Schedule A. Unless the final regulations clarify this point, practitioners should assume and advise that
all carryover basis retransfers to related parties, no matter how long after the original distribution from
the decedent’s estate or trust, must be reported on a new Schedule A filed with the transferee and the

IRS. Howard Zaritsky, The Treasury’s Proposed Regulations Implementing Consistent Basis Rules,
LEIMBERG ESTATE PLANNING EMAIL NEWSLETTER #2403 (March 29, 2016).

Due Date. The supplemental Statement must be given to the IRS and the transferee
within 30 days of the date of the distribution or other transfer.

Information Statement. The term “Statement” is defined to be Schedule A of the Form
8971 (or any successor schedule issued by the IRS). Prop. Reg. 81.6035-1(g)(3).
Therefore, information regarding subsequent transfers will be described on a Schedule A
(both to the transferee and the IRS). This is different from the way that basis consistency
information is given to the IRS in all other circumstances; in other situations the IRS is
advised with an “information return” (which is Form 8971), but in this situation both the
IRS and recipient are advised using a Schedule A.

How Will Recipient Know About Requirement To Report Subsequent Transfers? Perhaps
the Notice on Schedule A should be revised by the IRS, or perhaps the transmittal letter
sending a Schedule A to a beneficiary should notify the beneficiary that reporting
requirements may exist with respect to certain subsequent transfers of property reported
on the Schedule A.

“Information Return” and “Statement”. The proposed regulations use the terms
“Information Return” and “Statement” throughout the regulations. “Information Return”
is defined as Form 8971 and "“Statement” is defined as Schedule A (or any successor
form issued by the IRS). Prop. Reg. §1.6035-1(g))(2)-(3).

No New Process for Beneficiaries to Contest Estate Tax Values. This basis
consistency limitation can lead to unfair results because the beneficiary may have had no
input in the values reported on an estate tax return or in audit negotiations. In an audit,
the executor may have “traded off” on the valuation of various assets. With this
provision, the executor will have to consider the effect of audit negotiations on the basis
of assets received by the various individual beneficiaries. Furthermore, the executor will
have to consider the values that are reported on the Form 706 with respect to the impact
upon beneficiaries for basis purposes. Some planners have questioned whether Wills
should be revised to more protection to the executor with respect to the valuation of
assets on the Form 706 and the negotiation of values in the estate tax audit.

The preamble to the proposed regulations says that one commenter asked the IRS to
provide a process by which a beneficiary could challenge a value reported by the executor
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on an estate tax return. The IRS responded that “[t]lhe beneficiary’s rights with regard to
the estate tax valuation of property are governed by applicable state law”—meaning that
the beneficiary can pursue state law remedies with the executor.

Form 8971

The positions of the proposed regulations are reflected in the Form 8971 and its Instructions,
which were previously released on January 29, 2016.

Part | of Form 8971 lists general information about the decedent and executor.

Part Il lists information about beneficiaries (including TIN, address, and the date that
Schedules A are “provided” to each beneficiary).

A Schedule A is attached to provide information to each estate beneficiary. The
Schedule A includes the Form 706 Item number and description of property that the
beneficiary has acquired from the decedent. For each asset listed, the executor
indicates whether the asset increases estate tax liability and provides the valuation
date and value. Schedule A contains a “Notice to Beneficiaries"” directing the
beneficiary to retain the schedule for tax reporting purposes and informing the
beneficiary that if the property increased the estate tax liability, the Code requires
consistent reporting of basis. [That notice could be confusing and even extremely
misleading to some beneficiaries (for example, for donors who receive property back
from a decedent that was gifted within one year prior to the date of death, for which
no basis adjustment is allowed under 81014(e)). The executor may want to send the
Schedule A with a letter providing more information to the beneficiary about the
importance of the information reported on the Schedule A and possible reporting
requirements if the recipient makes certain subsequent gifts or transfers.]

Some planners have questioned whether the executor could give a beneficiary
whose bequest has not been funded at the time the Form 8971 is filed with all of the
Schedules attached to the estate tax return rather than having to transfer all of that
detailed information onto a Schedule A (combined with a general statement
describing the valuation date and stating that the assets increased the estate tax
liability. In that manner, all of the information required by Schedule A would be
supplied to the beneficiary without having to draft voluminous descriptions on the
Schedule A. (Individual government staff persons have disagreed as to whether that
is permissible.)

If the executor is also a beneficiary, the executor will have to send a Schedule A to
himself or herself.

The executor is directed to “[s]Jubmit Form 8971 with a copy of each completed
Schedule A to the IRS.” The Instructions direct the executor to file the Form 8971
with all Schedules A to the IRS within 30 days after the due date (but if the return is
filed late, within 30 days of the filing date) of the estate tax return. The Form 8971
and attached Schedules A are not to be filed with the Form 706, but must be filed
separately. If values are adjusted, a Supplemental Form 8971 and Schedules A must
be filed with the IRS within 30 days after the adjustment.
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e Beneficiaries only receive Schedules A and not the Form 8971 itself. The Schedules
A must be “provided” (in person or by email, U.S. mail or private delivery service)
within 30 days of the due date of the estate tax return (or, according to the
Instructions but not the statute or the proposed regulation, within 30 days of the
filing date if the return is filed late). If adjustments are made to assets listed on the
estate tax return (such as values or the inclusion of additional assets), an updated

Supplemental Schedule A must be given to each affected beneficiary within 30 days
of the adjustment.

o If a beneficiary’s distributions has not been funded when the Form 8971 is filed, the
Instructions instruct:

the executor must list all items of property that could be used, in whole or in part, to fund the
beneficiary’s distribution on that beneficiary’s Schedule A. (This means that the same
property may be reflected on more than one Schedule A.) A supplemental Form 8971 and

corresponding Schedule(s) A should be filed once the distribution to each such beneficiary has
been made.

(This issue is also addressed in the proposed regulations—which interestingly do not

require that a supplemental Form 8971 and Schedule(s) A be filed after the
distribution is made.)
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